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DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

5OCFRPartI7

PIN 1018—AB73

Endangered and Threatened Wildlife
and Plants; Withdrawal of Proposed
Rule for Endangered Status and
Critical Habitat for the Alabama
Sturgeon
AGENCY: FishandWildlife Service,
Interior.
ACTION: Proposedrule; withdrawal.

SUMMARY: The U.S. Fish andWildlife
Service(Service)withdrawsthe
proposedrule to determineendangered
statusandcritical habitatfor the
Alabamasturgeon(Scaphirhynchus
suttkusi)undertheEndangeredSpecies
Act of 1973, asamended(Act). This
sturgeonis endemicto, andwasonce
widespreadin, theMobile Riversystem
in AlabamaandMississippi.It has
significantly declinedin both
populationsizeandrangeduringthe
pastcentury The fish waslast known
to exist in only ashort, free-flowing
reachof theAlabamaRiver downstream
of ClaiborneLock andDamin Clarke
andMonroeCounties,Alabama;it may
still exist in someotherportionsof its
historicalrange.The primaryfactors
that havelikely contributedto the
sturgeon’sdeclineincludedams,the
developmentof therivers for
navigation,alteredriver flows, gravel-
mining operations,generalhabitat
degradationfrom land usepractices,
and, perhaps,overfishing(particularly
at theturn of thecentury).TheService
finds thereto be insufficient
informationto justify listinga species
thatmayno longerexist.
ADDRESSES: For thefirst 6 months
following thepublicationof thisnotice.
thecompleteadministrativefile for the
actionwill be availablefor inspection,
by appointment,duringnormalbusiness
hoursat theU.S. FishandWildlife
Service,AshevilleField Office, 330
RidgefieldCourt,Asheville, North
Carolina28806 Six monthsafter
publication,theadministrativefile will
be transferredto theU.S. Fishand
Wildlife Service,JacksonField Office,
6578 DogwoodView Parkway,SuiteA,
Jackson,Mississippi 39213.
FOR FURTHER INFORMATION CONTACT: For
informationorcommentuponthis
actionfor thefirst 6 monthsfollowing
publication,contactMr RichardC.
Biggins at theaboveAsheville address
(704/665—1195,Ext 228) orMr Robert
S Butler, U S. Fish andWildlife
Service,6620 SouthpointDrive South,

Suite 310,Jacksonville,Florida 32216

(904/232—2580).

SUPPLEMENTARY INFORMATiON:

Background
TheMobile Riversystemis the largest

drainageeastof theMississippi River
thatemptiesinto theGulf of Mexico.
The systemdrainstenphysiographic
provinces,providingauniquemosaicof
aquatichabitatsandenvironments(U.S.
FishandWildlife Service1994). Several
Southeasternregionalaquaticfaunas
haveinfluencedtheMobile River
system’saquaticfauna.The influenceof
theseregionalfaunas,coupledwith the
sizeof thesystemandthediversityof
its aquatichabitatsandphysiographic
features,hasresultedin ahigh degreeof
diversity andendemism.Thehigh
percentageof aquaticendemismis
particularly manifestedirs thesnail (93
percentendemic),mussel(40 percent),
andfreshwaterfish (25 percent)faunas,
as well as in thecrayfishandaquatic
insectfaunas(U.S. Fish and Wildlife
Service1994).

Commensuratewith thehigh level of
diversityandendemism,theMobile
Riversystemalsohasahigh numberof
federallyprotectedandcandidate
aquaticspecies.Presently,17 mussels,8
fishes,2 turtles,andI snail are
protectedundertheAct, and64 more
aquatictaxaarecandidatesfor Federal
protection(U.S. FishandWildlife
Service1994).TheServicehasalso
documentedtheextinctionof 37
endemicsnail and18 endemicmussel
taxain theMobile River system(U.S.
Fish andWildlife Service1994).The
high extinctionrateandthenumberof
federallyprotectedandcandidatetaxa
in thesystemclearlydefineanunstable
andimperiled riverineecosystem.
Furtherdeclineoftheriverine
ecosystemcanbe expectedif the
anthropogenicforcesimpactingthe
faunacontinuewithout consideringthe
needsof this aquaticecosystem.

The Alabamasturgeon,oncecalled
theAlabamashovelnosesturgeon,or
simply shoveinosesturgeon,hasbeen
recognizedsince1976as adistinct,
undescribedtaxon(Ramsey1976)that is
mostsimilar to theshovelnosesturgeon
(Scaphirhynchusplatoiynchus)of the
MississippiRiversystem.The Alabama
sturgeonis arelatively smallsturgeon;
themaximumstandardlengthis about
72 centimeters(28 inches).It hasan

‘elongated,heavilyarmored,depressed
body andan attenuatedcaudal
peduncle.Thecaudalfin hasalong
filament on theupperlobethat is
characteristicof thegenus.Sexual
dimorphismis slight. Morphological
characteristicsof thejuvenile Alabama

sturgeonareunknown.TheAlabama
sturgeoncangenerallybe distinguished
from theshovelnosesturgeonby several
characters;theAlabamasturgeonalmost
alwayshaslargereyes.it hasdifferent
platenumbersposteriorto theanalfin,
thereis a differencein dorsalfin ray
numbers(Williams andClemmer1991;
MaydenandKuhajda,in press),and
therearediagnosticcharacters
associatedwith its headarmature
(MaydenandKuhajda,in press).

TheAlabamasturgeonwasdescribed
asS. suttkusiby Williams andClemmer
(1991)andwasacceptedasadistinct
speciesin theproposedrule of June3,
1993 (58FR 33148).Subsequently,
variousscientistshaveexamined
museumspecimensof theAlabama
sturgeonandgeneticallyanalyzedtissue
samplesfrom aspecimencapturedin
December1993. A comparisonof these
specimenswasthenmadewith the
congenericshovelnoseandpallid
sturgeons,both of theMississippi River
system.(Thelatter specieswaslistedas
endangeredon September6, 1990 (55
FR 36647).) Various investigatorshave
derivedconflictingresultsas to the
Alabamasturgeon’staxonomic
distinctiveness.

In theoriginal descriptionof the
Alabamasturgeon(Williams and
Clemmer1991), acomparisonbasedon
morphologicalcharacterswasmadeof
theAlabamasturgeonto several
populations,mostlysouthernor lower
midwestern,of theshovelnosesturgeon.
MaydenandKuhajda(in press),in a
studyrecentlyacceptedfor publication
in apeer-reviewedscientificjournal,
concludedthattheAlabamasturgeonis
indeedadistinct species.In fact, they
found threeadditional diagnostic
morphologicalcharactersassociated
with headarmaturethatwould
distinguishtheAlabamasturgeonfrom
theshovelnosesturgeon,whichare
basedupon a thoroughreexaminationof
theraw datausedin theoriginal
description,combinedwith data
gatheredfrom therecentlycaptured
Alabamasturgeonanddatafrom
additional shoveinosesturgeon
populations.In addition,therewasno
evidenceofgeographicclinal variation
in thesediagnosticfeaturesto suggest
that thetwo taxonomicentities werenot
morphologicallydistinctatthespecies
level (MaydenandKuhajda,in press).

Unpublishedreportsby Howell (1993.
1994),BlanchardandBartolucci(1994),
andBlanchard(1994) alsoreevaluated
theraw datausedin thedescriptionby
Williams andClemmer(1991). These
sludiesquestionedthetax000mic
validity of S. suttkusi.Theyconcluded
thatthedataanalysesin theoriginal
descriptionwere inconclusiveandthat
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theAlabamasturgeoncouldnot be
distinguishedfrom theshovelnose
sturgeon.In anotherunpublishedreport,
Howell etgl. £1994)critiquedMayden
andKuha;da(in press),questioning
their statisticalmethodsandrepudiating
oneof thethreeadditionaltaxonomic
charactersdeterminedto separatethe
two sturgeonspeciesin thelatterstudy.
However, theMaydenandKuhajda
study (in press)hasbeenpeer-reviewed
andacceptedfor publicationin a
scientificjournal.

Thecaptureof asinglespecimenof
theAlabamasturgeonin December1993
affordedscientiststheopportunityto
obtainfreshtissuesamplesandcompare
its geneticdistinctivenesswith other
sturgeons.Onecompleted,but
unpublished,report comparingthe
geneticsof thesetwo sturgeons(Scull
andWalker1994)concludedthatthe
Alabamashovelnoseandpallid
sturgeonswereindistinguishablebased
on estimatesof sequencedivergenceat
themitochondrialcytochromeb locus.
This resultis similar to otherstudies
whereno cytochromeb differentiation
wasfoundamongotherfish species
within agenuswherethespecieswere
basedon well-acceptedmorphological,
behavioral,andothercharacteristics
(Avise1994). Therefore,theuseof the
veryconservativecytochromeb locus
appearsto beof little ta.xonoznicusein
differentiatingmembersof thegenus
Scaphirhynchus.

TheServicehasreceivedaveryrecent
studyreportpreparedfor theCorpsof
EngineersandtheService(Genetic
Analyses1994).Thestudycompareda
numberof nuclearDNA marker&for the
threeScaphirhynchussturgeonsand
foundno measurabledifferencebetween
pallid andshovelnosesturgeonsbut
significantdifferencesbetweenthose
sturgeonsandtheoneAlabama
sturgeon.Further,this studyshowsthat
thesinglespecimenof Alabama
sturgeoncapturedin 1993was
considerablydifferent from pallid and
shovelnosesturgeons.This genetic
studyalso indicatedthatanother
specimenof Alabamasturgeonwould
veryprobablyprovideconclusive
evidenceof theseconsistentdifferences.

The Servicerecognizesthatthe
taxonomicstatusof theAlabama
sturgeonis beingreviewedby the
scientific community.However,noneof
the recenttaxonomicinformation has
beensubjectedto peerreview and
publishedin a scientificjournal, with
theexceptionof thestudyof Mayden
andKuhajda(in press),which hasbeen
acceptedfor publication in a peer-
reviewedscientificjournal. Williams
andClemmer’s(1991)descriptionof the
Alabamasturgeonwaspublishedin a

peer-reviewedscientificjournaland
compliedwith all therulesof the
International CodeofZoological
Nomenclature(~17.11(b)).Furthermore,
thestudyby MaydenandKuhajda(in
press)corroboratesthedeterminationby
Williams andClemmer(1991) that the
Alabamasturgeonis adistinct species.

Thus,until suchtimeastheAlabama
sturgeon’staxonomicstatusis revisedin
anappropriatepeer-reviewedscientific
journalandacceptedby thescientific
community,theServicewill consider
theAlabamasturgeon(S.suttkusi)to be
a distinct speciesbasedon thesetwo
studies.TheAlabamasturgeon’s
taxonomymaybesubsequentlyrevised
to subspeciesor populationstatusby
thescientificcommunity;if so,the
Alabamasturgeonwould still qualifyas
beingeligible for protectionunderthe
Act (seetheresponseto Issues22 and

in the “Summaryof Commentsand
Recommendations”sectionof this
notice).

Section3(15)of theAct (16 U.S.C.
1531—1544),specificallyprovidesfor
listing species,subspecies,anddistinct
populationsegmentsof vertebrate
speciesasendangeredor threatened.
Although theServicefinds that thereis
somedisagreementamong
ichthyologistsconcerningtheAlabama
sturgeon’staxonomicstatus,theService
hasdeterminedthattheAlabama
sturgeonwarrantsrecognitionasa
speciesasdefinedby theAct.

TheAlabamasturgeonis knownonly
from theMobile River systemof
AlabamaandMississippi. Historically,
this sturgeonwasfoundin theMobile,
Tensas,Alabama,Tombigbee,Black
Warrior,Cahaba,Tallapoosa,andCoosa
Riversof theMobile Riversystem
(BurkeandRamsey1985). Theonly
recentconfirmedrecordof theAlabama
sturgeon(sinceabout1985)is from the
free-flowingportion of theAlabama
Riverdownstreamof ClaiborneLock
andDam,ClarkeandMonroeCounties,
Alabama.

TheAlabamasturgeonwasonce
commonin Alabama.In astatistical
reportto Congressin 1898 (U.S.
Commissionof FishandFisheries
1898), thetotal catchof “shovelnose
sturgeon”from Alabamawas19,500
kilograms(kg) (42,900pounds(lb)). Of
this total, 18,000kg (39,500Ib) came
from theAlabamaRiver, 1,000 kg (2,300
lb) from theBlackWarrior River, and
500 kg (1,100lb) from theTennessee
River. The “shovelnosesturgeon”
reportedfrom theAlabamaandBlack
Warrior RiverswastheAlabama
sturgeon(S. suttkusi) , which averages
about1 kilogram (2 lb) for a large
specimen;thesturgeonfrom the
TennesseeRiverwastheshovelnose

sturgeon(S.platorynchus).An
anonymousarticle in theAlabama
GameandFish Newsin 1930statedthat
theAlabamasturgeonwas“not
uncommon.”

Recordsof this fish supportedby
preservedspecimensarerare.Clemmer
(1983)listed23 specimensin museum
collections.In theirstatussurvey.Burke
andRamsey(1985)capturedonly five
Alabamasturgeons.Williams and
Clemmer(1991)locatedanothernine
specimensin additionto those
examinedby Clemmer(1983),makinga
total of 32 specimensin museum,
university,andprivatecollections.
Interestingly,since1953 therehas
generallybeena 7- to 8-yearhiatus
betweenrepresentativecollectionsof
theAlabamasturgeonin museums
(MaydenandKuhajda,in press),
suggestingthatthepopulationmay
cyclein abundance.It would appear
thattheAlabamasturgeon,throughout
muchof its life, occupieshabitatthat is
inaccessibleto collectors(Kuhajda,
Universityof Alabama.in litt., 1994).
Basedon museumrecords,theAlabama
sturgeonhasbeencapturedin February,
March,April, May, June,November,and
December,with themajority of
specimensrepresentingspring
collections(Kuhajda,in litt., 1994).
Verified localitiesof thecaptureshave
primarily beenlargechannelsof big
rivers in theMobile Riversystem.
However,a coupleof Alabamasturgeon
recordsarefrom oxbow lakes(Williams
andClemmer1991).

Whentheproposedrulewas
published(June15. 1993;58 FR 33148),
themostrecentdocumentedevidenceof
theAlabamasturgeon’scontinued
existenceconsistedof thecaptureof five
Alabamasturgeonsin 1985(Burke and
Ramsey1985);two weregravid females
andonewasajuvenileabout2 years
old. Biologists from theAlabama
Departmentof ConservationandNatural
Resources(ADCNR), with theassistance
andcooperationof theU.S. Army Corps
of Engineers(Corps).havein recent
years(1990and1992)conducted
periodicsearchesfor theAlabama
sturgeon.utilizing a varietyof sampling
gear,without verifying thepresenceof
asinglespecimen(TuckerandJohnson
1991, 1992). Nevertheless,thegravid
femalesandjuvenile Alabamasturgeons
capturedby BurkeandRamsey(1985)
providedsufficient evidencethat
reproductionwasoccurringduringat
leastthemid-1980s.Coupledwith a
high longevity,the likelihood thatthe
Alabamasturgeoncouldhavesurvived
to thepresentappearedsufficientto
warrantmakingtheproposal.

Sincethe BurkeandRamsey(1985)
statussurvey,therehavebeenseveral
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anecdotalreportsby commercial
fishermenthattwodisthictctugeon~
~iavebeentakenfront theM~biIeRiver
systemin portionsof theAkibam* River
upstreamof ClaiborneLockandI~m~
TheserepoltspesumablyreJecto.the
A!abamasturgeon~nd theGulf sturgeon
(Adpensroxynduas~ksotuF~.The
Gut~stu~geoncanachieve1eflgths1~pto
2 meters(m) (6.6 feet),lacksthelong
filamenton theupperlobeof thecauda~
fin, is geneTallymorerobust,andhasa
shorteranddeepercaudalpeduncle
than does the Alabama sturgeoi~. In
~dc1ition.theGu~1sturge~nis
~tnadrocnous,migratingasadultsup
rivers fromtheGulf of Mexico to spawn.
TheGulf sturgeonwaslistedas
threatenedon September30, 1991 (56
FR 49658).

TheServiceandthe ADCNR
onductedan extensivesampling

pco~~ramin 1993in aneffort to Incate
tht Alabamasturgeonin theMobile
Rivm system.On December2. 1993,a
~l!aturemaleAlabamasturgeonwas
c:au~htalive in agill netby staffof the
Servic&s PanamaCity. Florida.Field
(iffic*~.Th~capturesite wasin the free-
Ilov. ~ngportion of theAlabamaRiver
downstreamof ClaiborneLock and1)a~’~,ClarkeandMonroeCounties.
\t~barna.This specimenrepresentsthe
‘iilv verified recordof theAlabama
‘~i~trgeonin about 8 years.From the
luanologyof commercialharvestand

-~ci’ntificcollectionsof theAlabama
~r~on. it is obvious that this fish has

• ~wi~n(2edatremendousdeclinein
t~thpopulationsizeandrangein just
~O()~ars.

Attet pubiicationof thenoticeof a6-
:tnnth extensionof thedeadlineand

~oturnent period(June21, 1994; 59 FR
U!)7}. th~Serviceundertookfurther
-‘ffort~to capturespecimensof the
\aharnasturgeon.Theseefforts,which
~t~an iii [ateSeptember1994.are
~Iann~d to continuesemi-monthlyuntil
~v1ay1995 environmentalconditions
~rrnitting. TheServiceis pri~ariIy
~ag gill nets,with lesseremphasison
~i1izing trotlinesand~k~ctrofishirig. in
ffnrts to capturethis fish. Sampling
ifurt is focusedon th~free-flowir~g

~,~tion of theAlabamaRiver
townstreamof ClaiborneLock and

Rim. At thetimeof publicationof this
ic~ticeof withdrawal, the Servicehad
ml collectedanyspecimensof the
‘\~h&irnasturgeonin 1994.

‘Fhespedfic habitatneedsof the
~\Ljhainasturgeonarelargely unknown.
tht~shovelnosesturgeonis most
vmmon in rivez channelsthathave

n~currentsoversand,gravel,and
k substrates(Trautmari1981.Hurley

ul. 1987.Curtis 199Wbut may
:~is~r~naIIyoccuroversofter ed~n~n~s

(Baileyand Cms~1954). Habilat
selectiona~se~ppeers.to bedictatedby~
currentvelocitiestHur~eyetaJ.1987~.
Thesbovelnosesturgeonolton ~
habitatsassociatedwith channel-
trainingdevices(H~eyandNickuj~
19B4, Hurk~yetal. 1987,Curtis 199O~.
which~re w.a~er-diversioc~*trucIure~
(e.g.. r~4ningdikes,wing walls,and
closingdams)usedfor directing
currentstoniain*ain channels.The
associationof theshovelnosesturgeon
with thesehabitatsmaybecorrelated
with higherpreyitem densitiesand
suitable-cunentvelocities(Hurleyel of
1987);high silt Ioad5directly impect
manyinveilebratesthatrequirea
relativelystablesubstrate.TheCorps
providedfin~dsfor theServiceto
investigatethepossibilitythatthe
Alabamasturgeonalsouseshabitats
associatedwith channel-training
devicesin theAI~b~n,aRiver. However
no concIusio~werederivedfrom this
studyasno Alabamasturgeonswere
captured(Corps,in Iitt., 1993).

Basedupon the limited informatioi,
available,theAlabamasturgeonappears
to preferrelativelystablesubstratesof
gravel andsandin river channelswith
swift currents(BurkeandRamsey19651.
Relyingupondatafrom Alabama
sturgeonpreyitemsandtheprey’s
typical habitats,it washypothesized
(Haynes1994)that theAlabama
sturgeon.primarily collectedfrom the
confluenceof theCahabaandAlabama
Rivers,wasusing feedinghabitatthat
couldincludeareasthat arereIative1~’
shallowandsandyandthathaveaslow
to moderatecurrent.Limited data
collectedfrom a radio-collaredAlabama
sturgeonsuggestedthat it freqti~nted
swift currentsin water7.5 to 12.0 m (2S
to 40 feet)deep~.(BurkeandRamsey
1985).

Members of thegenus
Scaphithvnchusarefreshwaterfish
(Bailey andCross1954)thatdo no*
makeseasonalmigrationsto andfrom
thesea,Sturge.onsarethoughtto swin~
upstreamto spawn(Becker1983).
Sho~’elnosesturgeons,basedon
telemetrystudiesconductedduringthe
spawningseason,werefound to migrate
limited distances(Hurley etal. 1987).
Spawninghabitatsfor theA1abam~
sturgeonaregenerallyunknown.
Spawningshovelnosesturgeons
g~iiera11yu~hardsubstratesthat niuv
OC(:Ur in main-channelareaso~deep-
waterhabitatsassociatedwith chann&-
trainingdevicesin majorriversor
~)ossib1yin tributaries(Hurlev and
Nickum 1984).Observationsby Burke
andRamsey(1985)suggestthat th~
Alabamasturgeonprefersspawning
habitatsimilar to theshove1nos~
sturgeon.

CuITeI7ts are req4lired fo~the
developmentof stu~enn’sadhesive
eggs,whkh ~equireS to 8daysto haich
(BuzkaandRamsey2985)~Shave~nose
sturgeonspawningapparentlyoccurs
f~mApril to JuLy(Mo~1978).The
spawningpenodfoi theshovelnose
sturgeonpfo~)ab1ydependsuponwatet
temperatureandflows (Moos 1978~,as
it doesfor nun~n*isotherfish species.
Henryand Ruelle(1992) conducteda
studyof shove)nosesturgeon
reproductionin theMississippi River
system,concludingthat theydo not
spawneveryyearandthatpoorbody
conditionmayresult in thep4oductiovt
of fewereggsor infrequentspawning
attempts.Theshovelno6esturgeonwas
reportedto~reachsexualmattui~vafter
4 to 6 years.with spawningoccurringa~
1- to 3-yearintervals(Helms 1974,Moos
1978). Little is known aboutthe
Alabamasturgeon’sreproductive
biology. However,givenwhat is known
conce~’nin~thechronologyof Alabama
sturgeonco!lectionsandthe
reproductivebiology of othersturgeon
species,populationsof theAlabama
sturgeonmaybecyclical, with peak
numberspossiblyoccurringevery 7 to 8
years(MaydenandKuhajda,in pvess).

Severa’studieshaveagedsturgeonof
thegenusScaphirhynchusby cross-
sectioningpectoralfin sNnes.He1n~s
(l973~agedshoveinosesturgeonsin the
MississippiRiverat up to 12 years.
Durkeeetal. (1979)agedshovelnose
sturgeonsatupto 14 yearsin theupper
Mississippi Riversystem.Agesranged
from 8 to 27 yearsfor the288
shovelnosesturgeonssampledfrom th~
Missouri River(Zweiacker196fl.
However,Zweiacker(1967)could not
validatethemarksinterpretedasannult
(MoQs1978).RuelleandKe~ntyne
(1993)agedthreepallid sthrg~ons(S.
cilbus) in theMissouri Riverat 10, 37.
and41 years.Consideringthelongevity
of other membersof this genus,the
rarity of theAlabamasturgeon,th~
extremedifficulty in capturing
specimens,andtheseveral-yearhiatus
that occursbetweenmajoryearclasses.
frequentAlabamasturgeonenco~tnters
shouldnot beexpected.

Burke and Ramsey (1985) conducted
stomachanalysesof a few A1~bam~i
sturgeons.Theyfoundthat aquatic
insectlarvaewere a majordietary
component,but fish eggs.snails,
mussels,andfish werealsotaken.A
recentstudy(Haynes1994)examined
thestomachcoutentsof 12 additional
Alabamasturgeonspecini~rns.Aquatic
insects,which werefound in all 12
stomachs,wererepresentedprimarily
hy trueflies (mostlyCeratopogonidae
andChironomidae).mayflies(mostly
fli’ptageniid~w).dragonfliesimost~v
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Gomphidae),andcaddisifies(mostly
Hydropsychidae).Small fish andplant
materialwerealsofoundin five and
four stomachs,respectively(Haynes
1994).Theshovelnosesturgeon,based
on a studyconductedin theMissouri
River, is anopportunisticfeeder(Modde
andSchmulbach1977);variousgroups
of aquaticinsectlarvaegenerally
comprisedtheir dietin thatriver
(Moddeand Schmulbach1977, Durkee
et a]. 1979).

PreviousFederalActions

TheAlabamasturgeonwasincluded
in FederalRegisternoticesof review for
candidateanimalsin 1982, 1985, 1989,
and1991. In the 1982notice(47FR
58454)andin the 1985 notice(50 FR
37958),this fish waslistedasacategory
2 species(sufficientinformation
indicatesproposingto list maybe
appropriate,but conclusivedataarenot
currentlyavailableto supporta
proposedrule). In the 1989 and1991
notices(54FR 554 and56 FR 58816),
theAlabamasturgeonwaslisted as
category1 species(substantial
informationsupportslisting), on June
15, 1993,theServiceproposedthe
Alabamasturgeonto belisted as
endangeredwith critical habitat(58FR
33148).The Servicehasdeterminedthat
endangeredstatusfor theAlabama
sturgeonis not appropriateat this time
becauseof insufficient information
availableto concludethatthespecies
still exists(seetheresponsesto Issues
21, 22, and45 in the‘Summaryof
CommentsandRecommendations”
sectionandtheconcludingparagraphin
the“Summaryof FactorsAffecting the
Species”sectionof this notice).

SummaryofNoticesandRelated
Actions following Proposal

In theJune15, 1993, proposedrule
andthroughassociatednotifications,
interestedpartieswererequestedto
submitfactual reportsarid information
that might contributeto the
developmentof a final ruleto list the
Alabamasturgeonas endangeredwith
critical habitat.Theinitial comment
periodwasopenuntil October13, 1993.
AppropriateFederalandStateagencies,
countygovernments,scientific
organizations,andinterestedparties
werecontactedby letterdatedJune21,
1993;acopyof theproposedrulewas
enclosed,andtheir commentson the
ruleweresolicited.Legal noticeswere
publishedin theBirminghamNews,
Birmingham,Alabama,on July 25, 1993;
theMobile Press-Register,Mobile,
Alabama,on July 25, 1993; the
MontgomeryAdvertiser,Montgomery,
Alabama,on July 24, 1993; andthe
Clarion Ledger,HindsCounty,

Mississippi,on July 23. 1993. The
proposedrulealsostatedthata public
hearingwould beconductedto answer
questionsandgatheradditional
informationon thebiology of the
Alabamasturgeonanddiscussissues
relatingto theproposedlisting and
critical habitatdesignation.

Thefirst scheduledpublic hearingon
theService’sproposalto list the
Alabamasturgeonasanendangered
specieswith criticalhabitatwasfor
August31, 1993,in Mobile, Alabama.
Thecommentperiodremainedopen
until October13, 1993.A noticeof the
hearingwaspublishedin theFederal
Registeron July 27, 1993 (58 FR 40109),
aridalegalnoticewaspublishedin the
BirminghamNewson August 1, 1993.
This public hearingwassubsequently
canceledat therequestof some
membersof theAlabamaCongressional
delegation.A cancellationnoticewas
publishedin theFederalRegisteron
August24, 1993 (58 FR44643),and
legalnoticeswerepublishedin the
BirminghamNewson August 29, 1993;
theMontgomeryAdvertiseron August
29, 1993;andtheClarion Ledgeron
August 27, 1993.

TheAugust1993public hearingon
this proposalwasrescheduledfor
October4, 1993, at theWilliam K.
WeaverHall Auditorium on thecampus
of Mobile College,Mobile, Alabama.
Thecommentperiodwouldremain
openuntil October13, 1993.Anoticeof
thehearingandextensionof the
commentperiodwaspublishedin the
FederalRegisteron September13, 1993
(58 FR47851).

Dueto thetremendousinterestin this
issue,alargenumberof peoplewho
cameto theOctober4, 1993,hearing
hadto be turnedawaydueto space
constraints.Although neithertheAct
northeAdministrativeProcedureAct (5
U.s.c.551 etseq.)requiredthata
secondhearingbeheld, theService
decidedthat it wasin thebestinterest
of all concernedpartiesthat theyhave
an opportunity to commenton issues
raisedin theAlabamasturgeon
proposedrule. Therefore,anadditional
public hearingwasscheduledin
Montgomery,Alabama,on November
15, 1993, to allow for additional
commentsfrom theinterestedpublic.A
noticeof thesecondhearing,reopening
of thecommentperiod(from October
25, 1993,to December8, 1993), and
noticeof availability of ascientific
panelreportwaspublishedin the
Federal Registeron October25, 1993
(58FR 55036).Legalnoticesfor this
secondhearingappearedin the
BirminghamNewson October26, 1993;
theMobilePress-Registeron October24,
1993; theMontgomeryAdvertiseron

October29, 1993;andtheClarion
Ledgeron October29, 1993.

In aneffort to clarify someof the
biological informationconcerningthe
sturgeon,theSecretaryof theInterior
committedtheServiceto forminga
peer-reviewpanel.TheService
completedthe formationof a panelof
biologists in September1993;thepanel
wasto provideapeerreviewof all the
scientific andcommercialdatathen
availablearid to prepareindividual
reportsto specificallyreview three
issues—(1)thetaxonomyof the
sturgeon,(2) the likely existenceof the
fish basedon availabledata,and(3)
whatinformationwould be necessaryto
conc1u~ethatthetaxonis likely extinct
Just prior to submissionof their reports,
thepanelrequestedpermissionto
submita singleconsolidatedreport; the
Serviceagreedto this. Thereportwas
deliveredto theServiceon November5
1993.

TheNovember15, 1993, hearingwas
canceledin responseto apreliminary
injunction issuedon November9, 1993
Thetiming of the injunctiongavethe
Serviceinsufficient time to publish
publichearingnoticesof cancellationin
eithertheFederal Registeror area
newspapers.A secondpublic hearing
noticeappearedin theFederalRegister
(59FR 289) datedJanuary4, 1994, The
hearingwasscheduledfor January13,
1994, andthecommentperiodwas
extendedthroughJanuary31, 1994.
Legal noticesfor this rescheduled
hearingwerepublishedin the
BinningharnNewson December26,
1993; theMobile Press-Registeron
December26, 1993;theMontgomery
Advertiseron December27, 1993;and
theClarion Ledgeron December28,
1993.

As outlined in theJanuary4, 1994,
FederalRegisternotice,thepreliminary
injunction restrainedtheServicearid
othersfrom (1) disseminatingthe
scientific panelreportto thepublic and
(2) utilizing or relying upon the
scientificpanelreport orany productof
theexperts’deliberationsin connection
with thedecision-makingprocesson the
proposalto list theAlabamasturgeon
anddesignateits critical habitat.The
January4, 19g4,noticealso referredto
anothercourtorder issuedDecember22,
1993; therelevantpartsof thatcourt
orderareas fo11ows~

Federaldefendantsanddefendant-
intervenor,andthoseactingin activeconcert
with them,areherebypermanentlyenjoined
from publishing.emp’oyingandrelying upon
the advisoryCommitteereport. . . for any
purposewhatsoever,directly or indirectly, in
the processof determiningwhether to list the
Alabamasturgeonasanendangeredspecies.
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In anoticeappearingin theFederal
Register(59 FR 997)onJanuary7, 1994.
theJanuary13, 1994.public hearingwas
canceledandrestheduledfor January
3L 1994,at SouthHaIl #1, Montgomery
Civic Center,Montgomery.A1aba~na.
Thecommentperiodwas~ended to
February 15, 1994.Cancellationof the
secondpublic hearingwasmadeto
prwide morenotiteof thehearingto
~hepublic.Legal noticesfor the
r(~schedu1edpublic hearingappearedon
~LL:I.~ary19, 1994, in four area
!wwspapers—theBirminghamNews.
.\iobilePress-Register.Montgomery
Advertiser,andGiarion Ledger.Mention
wasalsomadein this noticethat,in
keepingwith thecourt restrictions
issziedin Alabama-TombigbeeRiver
i*’velopmentCoalition (Coalition)v.
Fish and Wildlife Seivice,Civ. No. 93~
AR—2322—S,theServiceconsidered
itself compelledto enforceconstraints
~Jl thesubmissionof oral andwritten
curnrne~tswhile thecourtrestrictions
remainedin effect. Individualsor
(~rgan1zationscould not referto the
scientificreport or tu anydrafts or other
productsderivedfrom thepreparation
id that report in presentinganyoral
~taternentor written commentarid
ii. dividualsor organizationscouldnot
~t~emptto bolstertheir oral orwritten
commentsor opinionsby ref&ring to
th~scientificreport asauthority.
Therefore,thedepartrnenta~hearing
‘~ffic~rat thenext hearingwas
uGrized to terminatetheopportunity
to speakof anypersonmakinga
~i~rternentif, in thejudgmentof the
iiea’ir~gofficer, that persondisregarded
tli~u:structionsnot ~oaddressthe
scientificreport or itscontents.Written
ornrnentsor materialswhichcontained

hiformationthat violatedtheabove
:~stricLionswouldbe markedand
thereafterexcludedfrom the
~v1ministrativerecordwhile thecourt
restrictionsremainedin effect.

TheFederalRegister(59 FR 31970)
u;i June21, 1994, containedanoticeof
:~h-monthextensionof thedeadlineand
dopeningof thecommentperiodfor the

uroposedruleto list theAlabama
~tirgeon as an endangeredspecieswith
riUcal habitat.The Service’srationale

~r the6-monthextensionwasbasedon
jte premisethat therecontinuedto be

tackoi substantialinformation
i. ailableconcerningwhetherthe
.-\Iabamasturgeonstill existed.The
()rnlnentperiodwasreopenedthrough
~t~pIern1x~r15, 1994, to seekadditional
~.~mmentson thepopulationstatusof
~ Alabamasturgeon,andthedeadline

final actionon theproposalwas
r’tI~fl(jedtODecember15. 1994.Le~a1
~tices for theextensionandreopening

of thecommentperiodappearedin the
BirminghczmNewson August 11,1994;
theMobile Press-Registeron August5.
1994;theMontgomeryAdvei-tiseron
August 8. 1994;and the Clarion Ledger
on August12, 1994.

OnSeptember15, 1994.theFederal.
Register (59 FR 47294)containeda
noticethat furtherextendedthe
commentperiodto October17,.1994,
andsoughtadditionalcommentson
only thescientificpoin~tof whetherthe
Alabamasturgeonstill exists.Legal
noticesfor thisextensionof the
commentperiodappearedin the
BirminghamNewson September28.
1994;theMobile Press-Registeron
September24, 1994;theMontgomery
Advertiseron September23, 1994:and
the Clarion Ledgeron September28,
1994. By wayof 81 lettersto scientists
datedSeptember13, 1994,theService
requestedcommentson two specific
questionsregardingth~sturgeon’s
continuedexistence—Cl)Is it likely that
theAlabamasturgeon(Scaphirhynchus
suttkusi)still existsin theMobile River
systemand(2) whatinformationwould
beneededto substantiateclaimsthat the
Alabamasturgeonis likely extinct?

Eight scientistsrespondedto this
inquiry. Five respondentsstrongly
supportedtheassertionsthatthe
Alabamasturgeonis extant,andthatat
leastseveraldecadesof negativedata
from sturgeonsamplingeffortswould be
neededto considerthespeciesextinct.
The otherthreerespondentsdid not
specificallyaddressthequestionof the
presentexistenceof thesturgeon.

The Servicebelievesthat it is
prematureto makeadefinitive decision
on thespecies’continuedexistence(see
theresponseto Issue15). Therefore,the
Servicefinds that thereis insufficient
informationavailablethattheAlabama
sturgeonis still extant.

Summaryof PublicComments

The Servicereceivedseveralthousand
written andoral commentsassociated
with thetwo hearings,thetwo extended
commentperiodsregardingthe
proposedlisting of theAlabama
sturgeonwith critical habitat,andthe
two commentperiodsassociatedwith
the6-monthextensionof thedeadline.
Severalhundredindividuals and
organizationssupportedthelisting;
however,thevastmajority of the
respondentsdid not supportthe listing
andmost of thesecommentswere
opinionsbasedupon perceived
economicimpactsandnot scientific
data,as requiredundertheAct.
Following is asummaryof the
comments,concerns,andquestions
freferredto as “Issues” for thepurposi~
of this summary)expressedin writing or

presentedorally during thecomment
periodsandatthepublic hearings.
Issuesof similar contenthavebeen
addressedunderoneissueheading.
Thesei~uesandtheServicesr~ponse
to eacharepresentedbelow.

Issue1: Variousrespondei~Lswere
concernedthat listing theAlabama
sturgeonwould requiretheCorps~
maintenancedredgingof theAlabama
Riverto besharplycurtailedoreveu
eliminated,~i1timate1yceasingbarge
navigationon theriver andcosting
millions, or billions, ofdollars in lost
revenueandpossibly20,000jobs to the
Alabamaeconomy.

Response:Maintenai.cedredgingby
theCorpsto maintainthenavigation
channelon theAlabamaand lower
TombigbeeRiversannuallyremoves1.5
to 3.8 million cubicmeters(2 to 5
million cubicyards)of unconsolidated
aggregate(e.g.. sand,mud, andsilt).
Dredgematerial from theTombigbee
Riverdownstreamof Coffeeville.
Alabama,is disposedof at uplandsites
andwithin thebanksof the river. On
theAlabamaRiver, fewerupland
disposalareashavebeenestablished.
andthemajority of thedredgematerial
is placedwithin theshallowreachesof
the river.

Basedon limited information on the
Alabamasturgeonandstudiesof the
shovelnosesturgeon,it appearsthat
these fish requirecurrentsover
relativelystablesubstratesfor feeding
andspawningtsee“Background”
sectionof this notice).They axe
generallynot associatedwith those
unconsolidatedsubstratesthat settlein
slowercurrentareasandmustbe
removedannuallyto maintain
navigation.Therefore,removaland
disposalofunconsolidatedmaterialsis
not perceivedasathreatto tho sturgeon
or to its feedingor spawninghabitat.

In theproposedrule, theService
expressedconcernthat turbidity
increasesassociatedwith theCorps
annualmaintenancedredgingcould
affectthesturgeon.andtheServicestill
hassomeconcernregardingthis issue.
TheCorpsandtheServiceagreethat {1)
theAlabamaandTombigbeeRiversare
currentlycharacterizedasturbid rivers;
(2) channelmaintenanceactivities
produceonly localizedandtemporary
elevationof turbidity; (3) theextentto
which turbidity impactstheAlabama
sturgeonis unknown: and(4) theCorps.
in cooperationwith theService,will
pursueresearch(within 3 yearsand
basedon theavailability of fundsj
regardingthepotential impactsof
maintenancedredgingacicities.
including turbidity, on theshovelnose
sturgeon.Consequently,theServiceha’~
concurredwith theCorps’
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determinationthat,basedon current
information,their annualmainteuance
dredging program doesnot adversely
effecttheAlabamasturgeon.

Thus,asit is airrently believedthat
theCoq~5~aimual n~iaintenance.dredging
programon the~A1~h~maandlower
Tombi~beeRiveTs is not likely to affect
the A1abai~asturgeon,thesechannel
maintenanceactivities will not need to
be eliminated,modified in timing or
duration,or alteredto protectany
surviving Alabama sturgeon.Therefore.
no loss of revenuefrom diminished
annualchannelmaintenanceactivities
would havebeenassociatedwith the
listing of theAlabamasturgeon(see
responseto Iss~ie19).

issue2: Numerousresprrndentsfelt
that theServicehadfailed to meetthe
minimum standardüf proofthat the
Alabamasturgeonwasanendangered
species.Therefore,theServicecannot
comply with theAct’s bestavailable
information standardfor makinga
1istin~determination.

Response:TheServiceagreesthat
little information existson the species~
life history, environmental
requirements.or its historic andcurrent
population levels. However, thebe~
availableinformationstandard(section
4rb)~1llA)—”Adet~rrninationto list a
speciesshall bebasedon thebest
availablescientificandcomrnercia~
informationon thespecies’status”)
doesnot requirethe Serviceto possess
detailedor extensiveinformation upon
thegeneralbiology of thespeciesoran
actualdeterminationof thecausesfor
this statusin orderto makealisting
determination.TheAct’s information
standardrequireson)ythat thebest
availableinformation mustsupporta
conclusionthatthespeciesrne~tsthe
Act’s definition for threatenedor
endangeredspeciesstatusaRer
considerationof the five factors
discussedin the “Surnntaryof F~tors
Affecting theSpecies’sectionof this
notice.

On July 1, 1994,theService
announc~ed(59 FR 34271)an
interagencypolicy to providecriteria,
establishprocedures,andprovide
guidanceto ensurethatdecisionsmade
by theServicerepreseiflthebest
availablescientificandcommercialdata
available.TheServicehascomplied
with thoseproceduresandcriteria of the
policy in making this decisionandhas
c;arcfully reviewedall d~atasubmittodon
this matter.

For example.the bestavailable
information clearly supportsthe
conclusionthatthespecieshas
experiencedasignificantpopu1atio~i
d~cIineui the last 100 years.The
Pdaharnasturgeonwascommonin the

late1890s(U.S.Commission of Fish and
Fisheries1298)and~s reportedto be
“not uncoruznon~in the 1930s
(Anonymous1930). However,Burke
andRamsey(:1985) wereableto capture
only five Alabamasturgeonsin themid—
1980s.After searchesby theADCNR in
199(~,1991, and1992,utilizing avariety
of samplinggearITuckerandJohnson
19~1,1992), andby the ADCNR andthe
Servicein 1993, only onespecimenwas
captured.Basedon thesefactorsand
otherinformation discussedin the
“Summaryof FactorsAffecting the
Species”sectionof this notice, the
Serviceis confidejit that thebest
availableinformation standard,as
requiredby theAct, wasmet in the
decisionto withdrawtheproposalto list
theA1abamasturgeonasendangered.

Issue3: Severalrespondentsbelieved
thattheServiceshoulddeferany
decisionto list thespeciesuntil solid,
verifiablescientificinformation is
~vai1ab1eon thefish’s habitat
requirements.threats,andpopulation
status.

Response:As discussedin the
responseto Issue2, theAct doesnot
requiretheServiceto possessdetailed
or extensiveinformation on the first two
factors in order to makealisting
determination.However, theServicehas
concludedthat thereis insufficient
information availableto substantiate the
presentexistenceof this species.

Issue4: A~fewrespondentsstatedth~*
the Alabama sturgeon did not need
FederalprotectionbecauseAlabania
Statelaw providedsufficient protection
for thespecies.

Response:AlabamaStatelaw does
prohibit takeandpossessionof th~
A1aba~asturgeonwithout a State
scientificcollectingpermit. However,
this law dnt~snot protectthespecies
from other threats.Federallisting would
providesignificantadditional protectiofl
for the speciesby requiring Federal -

a~exiciesto consuatwith the Servic~’
whenprotectstheyfund, authorize,o~
carry out tnayadverselyaffect the
Alabama sturgeon. In addition, Iistin~
would make section6 fundingunderthe
Act available to th~State of Alabanm for
Alabamasturgeonrecoveryactivities.

Issue5: Onerespondentcontended
that listing thesturgeonwouldhave~
signifIcant effect on thecostand
durationof theU.S. Departmentof
Agriculturus (USDA) boll weevil
eradicationprogram.

Response: In aMarch 23. 1994. lettei,
theServiceinformedthe USDA of
specificpesticideuserestrictionsthai
USDA mustmeetin order to avoid
adverseeffectsto listed aquaticSp~ci~s
by theirbo~1weevileradication
program.Asth~Alabamasturge(~u

inhabitedthes~rneriverine systemsas
otherfr~dera11ylisted aquaticspecies
coveredby theMarchletter,theS~rvir~
doesnot believethat listing the
Alabamasturgeonwould havea
separateot significant impact on the
costor durat~onof theboll wee’il
eradicationDrogram.

Issue6: Severalrespondentsstatt~d
that listing th~sturgeonwould require
changes in the Sta~&swaterquality
standards.

Response:Although it is possihh~that
somepoint-sourcedischargt~snegatively
impact the Alabauia sturgeon,there is
no evideucetøs~upporttheconclusion
that theState’swaterquality sta;idards
uiu~tbe changed if the fish weiei~verto
belisted..As discussedin theproposed
ru1e.~the potentialexisis for point
dischargesto impacttheAlabama
sturgeon.andit is notedthatthereis an
increasingdemandfor discharge
permitsin theMobile River svst~m.
However, therearetwo factorsthat work
to minimize any impactsto this fish
from point-sourcedischarges—(l)as We
Alabamastui~geoninhabits larger
channel areas, theeffectsof anypoint
dischargeinto its habitatwould likely
bemãnimizedby diiution and(2) the
Stateof Alabama,with assistancefrom
andovetsightby theEnvironmental
ProtectioxiAgency(EPA), setswater
quality standardsthatarepresun~ab1y
protectiveof aquaticlife.

It is theService’sposihon.as slated
in theproposednile,that aslong as
currentfish andwildlife standards
undertheCleanWaterAct of 1q77
(CWA) areusedto issuedischnrgi~
permitsandtheconditionsof th~
J)ermi~sareeiiforced, th�~reis no n~dto
modify theState’swaterquality
standardsto protecttheAlabama
sturgeon.A violation of Stat~~
qu~iIitystandardswould be a ~ (~tht~ri
of th~CWA, ar~dlisting theAhtharna
sttLrgeoT~could potentia fly increase
noncornpIianci~penalties.However.
basedon currentinformation, tim twed
for changesin Staft’ waterqu~1ity
standardswould not havein~rea~edif
thespetieshadbeen1ist*~d.

Lssu~7 A respondentstaledthat if the
Alabamasturgc~onwas1i~t~dth~
r(~su1t~ngrecoveryplan w~u1-dr~trict
hind usepractices.

R~spon~R~cove~rvplansdo not
im-p~ser~stricLii~nson privateland use
j)r~ctic~.s.Ifuw~’ver,~4Sthereis a s~ron~,
(I~rectcirre1zi~ionetpe~poor1~n(1ti~e

pr~ctic~sandunhealthyaquatic
ecosystems,theServiceertc.o~rages
Ianclowtwrsto consideraiiy impacts
their acti-viti~s~nighthaveon ~qi~a~ic
re~oun~s.A rec(wery plan for th~
stur~~nwould likely ~ddr~s~this issuv
~niI ~-ugge5tI,est mar ~ pr~icticcs
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for variouslandusesRecoveryplan
developmentwould proceed underthe
policy announcedby the Serviceon July
1, 1994 (59 FR 34272);this policy
provides,amongotherpoints,for
participationby all stakeholdersin the
developmentof aplanandthe
minimization of thesocialand
economicimpactsof its
implementation.

Issue8: Severalrespondentsstated
that listing the sturgeonwould
adverselyimpactthegravel-mining
industry.

Response:In-streamgravelmining
involveswork in navigablewatersof the
United Statesandincludesthe
dischargeof thenoncommercialdredge
materialbackinto thewaterway.Thus,
in-streamgravel mining comesunder
theCorps’authority,pursuantto section
10 of theRiverand HarborsAct of 1899
(RHA) (33U.S.C. 403)andsection404
of theCWA (33 U.S.C. 1344).The
Servicebelievesthat theAlabama
sturgeonlikely usesrelativelystable
substratefor breedingandfeeding
habitat (see‘Background” sectionof
this notice for amoredetailed
discussionof this fish’s life history and
biology).Thus,mining of this stable
substratecouldthreatenthespecies.

~However, theServicebelievesthe
mining of unconsolidatedmaterialor
relativelystablematerial that is covered
by severalinchesof fine sediment
would not belikely to jeopardizethe
species’continuedexistence.

Prior to the issuanceof apermitby
theCorpsfor in-streamgravelmining,
theapplicantmust receiveStatewater
quality certificationfrom theStateof
Alabamapursuantto section401 of the
C\VA. As theServicedoesnot believe
that more restrictivewaterquality
standardswould havebeenneededto
protecttheAlabamasturgeonfrom this
activity, the likelihood of anapplicant’s
receivingStatewaterquality
certification will not be affectedby the
listing of theAlabamasturgeon.
However,as in-streamgravel mining
generallyproduceshigherturbidity
levelsthanareproducedby
maintenancedredging,theService
believesthat increasesin turbidity
within Alabamasturgeonhabitatfrom
in-streamgravelmining activitiescould
be considereda “may adverselyaffect”
situationthat theCorpswould needto
addressthroughsection 7 consultation
with theService,if thespecieswere to
havebeenlisted However,theService
doesnot anticipatethat turbidity
producedfrom gravel-miningof
unconsolidatedsubstrateswould likely
jeopardizethecontinuedexistenceof
theAlabamasturgeon.

Issue9: Severalrespondentswere
concernedthat if the Alabamasturgeon
were listed anyonecould file a class
actionsuit andstop a Federal project
(suchas maintenancedredging) or stop
the issuanceof dischargepermits.

Response:Citizen suits,not class
actionsuits,areavailableunderthe Act.
However, it is unlikely that suits
challengingactivities already
determinedby theServicenot to be
likely to jeopardize the continued
existenceof a specieswould be
successful.

Issue10: A few respondentsfelt that
theServiceshouldnot changeits
positionon variobisissuesaddressed
within theproposedruleafter therule
hadbeenpublished.

Response:The Servicehas modified
its position on a number of issues
addressedin theproposedrule; these
changesare reflectedin this final -

decision document(seetheresponseto
Issue39). As newinformationbecomes
available,theService,aspartof its
review process,is expectedto and
shouldmodify andclarify its position
from what wasstatedin the proposed
rule. This is a normal procedure.A
speciesis consideredfor Federal
protection throughThe proposedrule
processas ameansof soliciting
comments.The periodin which
commentsaresolicited in a proposed
ruleis typically 60 to 90 daysbut may
bemuchlonger,aswasthecasewith
theproposedrulefor theAlabama
sturgeon.TheServiceis then.expected
andrequiredto modify andclarify its
positionbasedon any pertinent
commentsthattheActallows the
Serviceto consider.

Issueii~Somerespondentswantedto
knowif theAlabamasturgeonhasany
economicvalue.

Response:TheAlabamasturgeon,
accordingto historic records,once
sustainedasignificant commercial
fishery(seetheresponseto Issue18 and
the“Background”sectionof this
notice); if thespeciesis recovered,it
mayagainbea valuableeconomic
resource.However,section4(b)(1)(A) of
theAct requiresthat adecisionto list
aspeciesshall bebasedsolelyon the
bestscientificandcommercialdata
availableon thespecies’status.
Therefore,theServicecai~notweigha
specieseconomicvaluewhenit is
beingconsideredfor protectionunder
theAct.

Issue12: Severalrespondentswanted
to knowwho would makethefinal
listing decision.

Response:The decisiononwhetherto
adda speciesto theFederallist of
endangeredandthreatenedwildlife and
plants(50 CFR part 17) is madeby the

Director of the Serviceunder authority
delegatedby the Secretaryof the
Interior.

Issue13 Severalrespondents
supportedtheproposedruleandurged
theServiceto protecttheAlabama
sturgeon.

Response:The Servicefindsthatsuch
action is not presently supportablebut
will continue to~surveyfor the sturgeon
andcan reproposeits listingat any
futuretime should sufficient
informationthat the speciesstill exists
becomeavailable.

Issue14: One respondentstatedthat
the decline of the sturgeonwasan early
warning sign of adeclinein the
AlabamaRiver’s ecosystem.

Response:The Serviceagreesthatthe
sturgeon’sdecline over the past 100
years or more is likely anotherwarning
that the ecosystemmay be in trouble
(seethe Background” section of this
notice).

Issue15: Severalrespondentsfelt that
therewasno firm evidencethat the
Alabama sturgeonstill existedand
thereforeshould riot be listed.

Response:An Alabama sturgeon was
captured in December1993and
commentswerereceivedfrom scientists
pertainingto the species’continued
existence(seechronological history of
the proposal in the above“Previous
FederalActions” sectionfor a further
discussionof this issue).Basedon all
availableinformation,the Servicedoes
not assumethattheAlabamasturgeon
still exists,even in low numbers. It is
possiblethat future surveyswill reveal
ai~existing population of this fish.
Therearenumerousotherexamplesof
therediscoveryof fisheslongthoughtto
beextirpatedor extinct in thescientific
literature(Kuhajda,in iitt., 1994).

Issue16: Severalrespondentsfelt it
wasdisrespectfulthat Servicepersonnel
werenot presentin thehearingroom
duringtheentireJanuary31, 1994,
hearing,andsomerespondentsfelt that
Servicepersonnelshould havebeen
presentat all times so theycouldhear
everycommentthatwasmade.

Response:Senior-rankingService
personnel(aDeputy Directorfrom the
Service’sWashingtonOffice andtwo
AssistantRegionalDirectorsfrom the
Service’sSoutheastRegionalOffice)
werepresentin theaudienceduringthe
hearingin question.This representsa
greaterServicepresencethan is normal
or requiredby thepublic hearing
process.Furthermore,transcriptsofall
oralstatementsmadeduring thepublic
hearinghavebeenreviewedby the
Servicein makingthis final decision.

Issue17: Somerespondents
questionedthe Service’suseof life
history andhabitatpreference
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tn~ormatioafi~otnzelatedspecies!.
make assuznptions ~ardi.~g the
behavioroit.heAIaba~roasturgeon.Othec
respo~ientsprovkiedcopi~of sowe
sturg~oupubiicatioasthat theServioe
did not refe~nc~in t1~“R~ierences-
Cited’sectionofdiepruoed ruleand
felt theSewi~e.sho~a~duseall relevant-
papersonst~on spedesfr~mthe
Mississippi Riversystem.

13esp~mse:Ii is acommonpracticeits.
~cienceto u~einformationo~ck~e1y
relatedspeciesto help form ~idgrnenIs
(II) theneedsof mzespeciesw~re1~ttIe
information exists(Maydenand
Ktthajda, in press).For examp’e.when
theServicewas seach~
reiritiroductionti~chniq~esfor therare
California condorandwhoopiiig cra~w.
theS~viceusedthe relatedAndean
condorandsandhillcraneas
substitutes.respective’y.Certainly.
‘~pecificsiudie~of aspecieswould be
theideal.However,when aspeciesis
rareandIittk~dataexist, iiiformation on
relatedspeciesprovidesv~ahiab1~
insights.Most of theinferences
regardingtheAlabama~turgeonS life
history andenvironmentalr~quirern~nts
werederivedfrom studi8sof theclosely
r~Iatedshovelnosesturgeon.

TheServiceappreciatesreceiving
additionalinformation on thebiology of
sturgeo~1sfrom theMississippi River
system.TheServicehasincorporated
~ome information from these
puIJIiCatjOflS., whereappropriate.
However, theAct doesnot requirethe
serviceto citeeverypublicationon
~e1atedspeciesin orderto makea
determinationthataspeciesqualifies
~nrtheAct’s protection.

issue 28: Onerespondentstatedthai
Serviceshotildnot useai~“arcaii~”

c~p~rtthat is acentury-oldin its
~sses~rnentof thehistoric abundanceof
h~Athhamasturgeon.

fl’r’sponse:The Servicedid u~,a
t~arIycentury-o’dreportto Co~tes~.
~.r~ac~mj~igcoii~merciaIfish harvests
trom interior waters of theUnitedStates
IUS. Co~nrnissionof Fish andFisheries
11198) in concludingthattheAlabama
sturgeonwas historicaliy morecorm~on
n the Mobile Riversystem.This 1898
report. whichestimatedacommercial
Alabamast~1rge~nharvestof 18.000 k~
L~9,5UOLb) from theAlabamaRiver.
Dro~idesv~iuabIehIs~oricinsight ii~Ui
th~Alabamasturgeon’sabundanceat
tht~tunaof thecentury.As discussedi~i
~hcresponsest~Issues2, 11, and27. th~
Serviceis requiredby theAct tt~make
~i is~ingdeterminationi~tiIizingthebest
vaikthiescientific andcornmerci~d
iformation. Thus,theService
)[(ciudesthat it wasappropriatetQ
‘~ availableconw~ercia1fisheries

dataasto t~.1~nerAisL~oác4
abundanceo~tMssiui~t.

Iss~.ie19: Séwera~res~ide~ts~ wei’e
conceme4thatServãce1üQ1ogi6~s
con~tactedindiv~dua1sax~reportersto
discttssthe li&ting and1~ied~W. sway
pubUc~pii~ioncollcerniagi%suesthat
devek~pedS~b~e~thRt.to pub&ation~of
the proposedruAe.Thisco4u~nw~s
expmssedpart~iaiLariywith z~eietenceto
theServicesexp1aiia1~ioarega~din~the
extent of anyimpact t~Jistiagnnght
haveoii mainLen~ncedredgingai~d
navigatroain theMubiie Riwersy~ten~
andtheTen~essee-Tomhigbee
Waterway (TTW).

Respoa~e:The pnposedrulestageof
thelisting processprcrvidesan
opporturntytogatherinIo~rnati~non ~
species~aadto di~ssthemefitsaixi
effectsoi pi~otectii~thatspeciesunder
the Act. During theproposedrule stage.
m~sconceptonsoften developre~rding
thepotentialimpactsofthe listing on
existingprogramsandactivitie~.When
amAsconceptionexistsot whentite
Servicerec~eg~iiziesthat th� niedia, local
officials, or othershawemadeerro&~eous
staterneats.theServiceis obligatedto
inform thepublic thata misconception
ormisinformationexists.

Fore~mp1e.theServicesta~din the
proposedrulethatmaintei~ance
dredging wasathreatto theAlabama
sturgeon.This statementwas
interpretedby manyto meanthat if the
fish were1is~e&mainten~cedte4ging
would bestopped,navigatlQnwould
cease,andasa resulttheregionwou~k1
be left in economicruin. TheService
agreesthat if navigationin theMcthifr
Riversystemwere s~op-ped.the
economicimpact would betremend.ou~,
However,theServicedoesnot beiiev~
nordid it i~ijendto imply that
maintenancedredgingfor navigati~i
andtheAlabamasturgeoncannot
coexist:theycancoexist,andthe
Servicepledgesto continueworki~
with theCorpstowardtI4~send(seeth~
responseto Issues1, 46. and47 for a
detaileddiscussioiiof w1~ylisting
wo~i1dnot havesignificantly affected
maii~en~ncedredgingor navigation4.

Section7 of theAct and
implementingregu1ati~ons(50CFRpart
424) makeacleardistinctionbetween
activities thatmayadverselyaffect a
speciesandactivitiesthatarelikely ti

Ieopard~zeaspecies’continued
existence. Federalage~~cesarerequire~d
to avoid theIike1iho~dof jeopardizi~g
a listedspecies’contirniedexistence.
hut theAct doesnot require Fede~a-1
age~1cie~to avoidall negativeimpactsti
a listed species.Thus, atptib~ic
hearings,in ii~Lerv~ewswith rep~rt~rs.
anddt~i.ii~gc~uwersatiunswith
n�Iiviclu.alsandagencie~,Servi~’

bicii~ogjsts~te~pt’~1 4odarify this~-t*e
regarding~ylIsedspecies.The~
att~ptsatc1irthcatioi~w*~enut
im~pez.

Isst~e~O:A few r eoi~ideza~s~t+.~I
that theAi~s~1db~Aai~eth~needsot
listedspecieswith the-needsof p~op~.

Re~poi~se:SaucetheActs inc~pth~i.~
1973.thc-Setvicehascurisuhedo~tens
of thousandsQf protectsandhas
deve3i~peiia1on~record-of b~Ia~wit~gthe
needsof specieswith theneedsof
society Sec~ioi~7 of theAct r q~iir�~t~
Serviceto assistF~deraIageticie~.i~
determiig whethertheir a~iianswi~
likely jeopardizethec~nt~auec1
existen,ceQf listeds~edes.Hot~~er. the
Act alsocafls fi~u~the Secviceto
rec.o~ru~endalternativecourses~ athu~
that areprotectiveof thespedesbtu ~tUi
allow for protectthjectives t~be uiet.
Only a few s~t.u.ationshavearisenth the
past2 decadeswheredisagreeme~its
betweentheAct anddeve1oprne~
interests c~uIdnot be ~eso1ved..In aU
other cases,theService.th~uugktke
cooperativeeffortsof governmental
agencies. industry.andindividuals.~
ab’eto reachequitableso.1ution~.

If &fLer consultingin goodfaith tl~�
Service~d the Federalagencycaiu~
resolveajeopardysituation,.the Ad
providesafurthermeansto baI~zace
humanneedswith theneedsof s-per.i~s
SectiGn7(h~(1)~A)(ii)providesfot
oxempth~sto the requirementso
Act when..aznon~etherthings.the
benefits of a Federalaclionclearly
outweighthebenefItsof anaIternaLi~v~
courseGI~actionthat would cQnserv~the
species.

Th~ i4~t~sectãon 7 ns~~ou
history u~theStateof Alabamaprovüie~
a goode~ampJ.eof how theServiceh~
beenab~eto balaiii;e the n~dsol -

speciesaLld peopk~i~sect~on7
cousuRa.t.ions.The citizeusofAI~i~
have been coe)ustu~gwith u~*iny

endangereds~eciisfor an~imb&@1
~‘ears.As of November30. l~34,the
State of A,lthRrnahadthefourth ~a1~ge~1
numberof federally listed species{B~J
of anyStatein thena~twn~.From19~~C’

1993 theService’sDapime.A1~tha~a.
Fic~1dOffice, reviewedabout1O.QftU
Fed*~raiacticnsin A1ah~inaft~r
comp1i~ with tho Act. During that
time period, theyissuedonly onv
jeopardybiological op~nionthai
re~su~ltedin stoppi~a pro~ect.I~’i th~
particuJ~rcas~,there were no
r~asonabIearid pr~JLLienta.IterflatiV(~ti~
tKe proposedactiw~th~proje&t
prüpone~IectedtzwLthdraw tim
project. retherthaninitiate th~~
ex2Ulpti4m process(51i CFR parts45C~’—
453~-

i~s 2i:Scit~ntjstswito closely
~xuruiii~d th~datathatwereusedt~
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d~sc~’th~theMabamasturgeongenerally issue22: Severalrespondents
agreed that Williams.and Clennner recognizedthat if theAlabama

(1991) mad. st~istica1andprocedu~a1- ~- sturgeon’staxonomicstatuscouldnot
errorsin theWanalysis.Somebiolo8ists,- be resolved,the Actwould allow the
upon examinationof thosedata and Serviceto list theAlabamasturgeonas
additional datato thatprovidedby anendangeredsubspeciesordistinct
Williams andClemmer (1991), - populationof theshovelnosesturgeon
concluded that the Alabama sturgeon (S. platorynchus).However~opinions
wasstill a valid species.Other differed greatly concerningthe
biologists,based on their analyses, appropriatenessof sucha listing. A few
maintainedthattheAlabamasturgeon respondentsstatedthattheService
andtheshovelnosesturgeOn(S. should deferany decisionto list the
platorynchus)werethesamespecies. Alabama sturgeonuntil afull taxonomic

Response:Ichthyologistsprovided reviewof thespeciesis completed.
considerableinformation concerningthe Response:Taxonomicquestions
taxonomicstatusof theAlabama regardingtheAlabamasturgeon’sstatus
sturgeonduring thecommentperiod - as a full specieshavebeenraised, and
(seethe Background” section of this the Serviceadmits that there is
noticefor adiscussionof this material), controversysurroundingthis issue.
However,all of thetaxonomic However,as discussedin the response
informationhasconsistedof to Issue21, theonly peer-reviewed
unpublishedreports;noneof this scientificpublicationon the Alabama
taxonomicinformation hasbeen sturgeon’staxonomicstatus is Williams
subjected to peer-reviewand accepted andClemmer (1991).Further,astudy by
for publicationin ascientific journal, Maydenarid Kuhajda (in press),which
with the exceptionof thestudyby hasbeenacceptedfor publicationin a
MaydenandKuhajda (in press).The peer-reviewedscientific journal,
description of theAlabama sturgeonas corroborates the determination of
afull speciesby Williams andClemmer Williams andClemmer(1991) that the
(1991)is theonlytaxonomicaccount Alabamasturgeonis adistinct
thathasbeenpublishedin a peer- taxonomicspecies.Uponpublicationof
reviewedscientificjournal.However, thestudyby MaydenandKuhajda(In
thestudyby MaydenandKuhajda (in press),two peer-reviewedscientific
press)corroborates the determination of publications will support thedistinct
Williams andClemmer(1991)that the taxonomicstatusof theAlabama
Alabamasturgeonis adistinct species. sturgeon.
Thus, until suchtime that the Alabama The Alabama sturgeon(S. suttkusi)
sturgeon’scurrent taxonomicstatus is hasbeenrecognizedin both the
revised in an appropriate peer-reviewed proposedrule, the June21, 1994,notice
scientificjouTnal, theServicewill of extension,and this noticeof
considertheAlabamasturgeon(S. withdrawalas a distinct species,not a
suttkusi)to be a full speciesthat is population or subspecies(seethe
distinct from theshovelnosesturgeon responseto Issue21 andthe
(S. pkztoi-ynchus)(seetheresponseto “Background”sectionof this notice).
Issue22 for adiscussionof why the However, theAct (section3(15))
Alabamasturgeonwould still qualify for providesfor listing subspeciesor
protectionundertheAct even if it were distinctpopulationsegmentsof
determinedto beasubspeciesor vertebratespeciesasendangeredor
populationof theshovelnosesturgeon). threatened.Thus, if theAlabama

As indicatedin theBackground ~ sturgeonis subsequentlyrecognizedas
section,theServicehasreceiveda very adistinct subspeciesor population
recentstudyreportpreparedfor the - segmentof the shovelnosesturgeon(S.
Corpsof EngineersandtheService platorynchus),it would still qualify as
(GeneticAnalyses1994). The study being eligible for the Act’s protection.
compareda numberof nuclearDNA -- - This secondconclusionis based on the
markersfor thethreeScaphirhynchus fact that, evenif the sturgeonin the
sturgeonand found no measurab1~ Mobile Riversystemis theshovelnose
differencebetweenpallid and sturgeon and not recognizedas a
shovelnosesturgeonsbut significant subspeciesof that species,it is adistinct
differencesbetweenthosesturgeonsand population segmentof avertebrate
theoneAlabamasturgeon.Further,this speciesand is a population that may be
studydoesshowthatthesingle in dangerof extinction (seethe
specimenof ALab~masturgeoncaptured “Summaryof FactorsAffecting the
in 1993wasconsiderablydifferent from Species”sectionof this notice).
pallid andshovelnosesturgeons.This To explain further,all membersof the
geneticstudyalso indicatedthatanother genusScaphirhynchusare freshwater
specimenof Alabama sturgeon would fish (Bailey andCross1954), andthere
verylike1~provideconclusiveevidence arenàknown records of anymemberof
of theseconsistentdifferences. this genusin marinewatersorthe

intermediateriversbetweenthemouths
of the Mississippi andMobile Rivers.
Thus, if theAlabama sturgeon’s
taxonomy is subsequentlyrevisedto
populationstatusin apeer-reviewed
scientific journal and the revision is
generally acceptedby the scientific
community,theServicewould
recognizethatinformation to reflectthe
mostcurrentnomenclaiure.

Issue23: A few respondentspresented
alist of potentialimpacts,including
impactsto recreation,flood control,
existinginterstatewaterdisputes,and
numerousother water-related issues.
However, little specific information wac
presentedto indicate how the listing
would impact theseactivities.

Response:Without specific
information onhow theseactivities
would have beenimpactedif this
specieshadbeenlisted, theServiceis
unable to evaluatethe extent of the
impactsand in any caseis not allowed
to considersuchimpactswhen
determiningany speciesto be
endangeredor threatened.However, the
Servicedoesnot foreseesignificant
impacts to theseactivities if the
Alabama sturgeonwere to be listed in
the future.

Issue24: One respondentcommented
that theServiceshould not list another
speciesbecausethe Servicehas a poor
recordof recoveringspeciesandthe
Servicecannottakecareof all the
speciesalreadyon the list.

Response:As outlinedin theresponse
to Issue 2, the Act allows the Serviceto
consideronly information related to the
species’statuswhen deliberating as to
whetheradeterminationof endangered
orthreatenedstatusis warrantedunder
theAct. Therefore,theServicecannot
anddoesnot considerits historic
recovery record or its current recovery
workloadin determiningwhethera
speciesdeservesprotectionof theAct.

Issue25: Severalrespondents
commentedthat, astheServicehadnot
preparedaRegulatoryImpactAnalysis
or complied with theRegulatory
Flexibility Act, it could not proceed
with the listing.

Response:In dealingwith this
rulemakingprocess,theServicehas
complied with all applicable laws,
regulations,and departmentalguidance.
Preparationof a RegulatoryImpact
Analysiswasan elementof Executive
Order12291,whichwasrevokedby
ExecutiveOrder12866.TheServiceis
exemptfrom therequirementsto
comply with theRegulatoryFlexibility
Act with respectto thelisting process
undersection4 of theAct in accordance
with theintentof Congress.

Issue26:Therewereallegationsfrom
somerespondentsthattheminimum
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flow requirementof 90 cubicmetersper
second(cms)(3~OOOcubicf?etper
second(cfs)) for theAlabamasturgeon,
whichwasstatedin theproposedrule,
wasarrivedat arbitrarily.Therewas ~.

also concernthat if anyminimumflow
releaseswerenecessary,substantialloss
of revenuefrom hydropowerfacilities at
RobertF. HenryandMillers Ferry Locks
andDamswould occurand that
hydroelectricdamsfurtherupstreamin
theAlabamaRiversystemcould alsobe
affectedby the listing.

Response:A seriesof damsnow
control waterflows in muchof the
Mobile Riversystem.Changesin the
naturalflow patternshaveprobablyhad
both directandindirecteffectson the
Alabama sturgeonandits habitat.In the
proposedrule, it wasstatedthat “The
Serviceexpectsthat continuous
minimum flows of approximately 3,000
[cfs] will be required Ito sustainthe
Alabamasturgeonibelowboth RobertF.
HenryandMillers FerryLocksand
Damson thelowerAlabamaRiver” and
that”. minimumflowsbelow
ClaiborneLock andDamarealready
maintainedatapproximately5,000cfs
to providefor cooling waterintakeof
downstreamindustry.”Although the
Serviceconcedesthat little information
on theflow needsof thesturgeonis
available,aminimum figure of
approximately90 cms (3,000cfs) was
arrivedat by Serviceandother
biologists familiar with theAlabama
Riverandits fish populations.

The Servicenowhasinformationthat
theA1abama~PowerCompany(APC),
throughanagreementwith theCorps,
attemptsto maintain (for thepurposes
of navigation)a minimum averagedaily
flow of approximately149 cms(4,640
cfs) overanysevenconsecutiveday
periodandaminimum averagedaily
flow of approximately81 cms (2,667cfs)
overanythreeconsecutiveday period
downstreamof ClaiborneLockand
Dam. Further,theaveragedaily flows
overthelast decadedownstreamof
ClaiborneLock andDamhaveranged
from 114 to 6912 cms (3,800to 244,000
cfs).Therefore,theServicebelievesthat
theminimum averagedaily flows, as
agreedto by theCorpsandtheAPC,
coupledwith historic andFederal
EnergyRegulatoryCommission(FERC)-
orderedflow patterns,arelikely
adequateto sustainanyAlabama
sturgeonin this river reach.

The Service’sopinionon flow
requirementsfor river segments
upstreamof ClaiborneLock aridDam, as
statedin theproposedrule, haschanged
somewhat.TheService’sposition
remainsthat thebestbiological
judgmentat this time is thatacombined
minimum averagedaily flow of

approximately90cms(3,000cfs) from
the RobertF. HenryandMillers Ferry
LocksandDamswould berequiredto
maintainapopulationof theAlabama
sturgeonupstreamof ClaiborneLock
andDam.However,thecontinued
existenceof thesturgeonupstreamof
claiborneLock andDam hasnotbeen
substantiatedinnearlya decade,
althoughanecdotalevidenceexists.

Therefore,basedonourcurrent
knowledgeof theAlabamasturgeon,no
changesin waterreleasesfrom these
structuresor from structureslocatedin
theheadwatersoftheAlabamaRiver
system(e.g.,CoosaandTallapoosa
Rivers) would havebeensuggestedfor
thebenefitof thesturgeonnorwould
theyhavebeenanticipatedby the
Serviceasa resultof listing. Thus,
without changesin flow releasesfrom
power-generatingdams,therewould
havebeenno lossof electricalpower
revenueresultingfrom anylisting of the
Alabamasturgeon.

Issue27:Numerousrespondents
maintainedthat the listing of the
Alabamasturgeonwould devastate
Alabamaseconomyandrequestedthat
the Serviceconsidereconomic,social,
orotherimpactsthatmight occur if the
Alabamasturgeonwas listed.Theyalso
requestedthat theService,asa resultof
theseforecastedimpacts,withdrawthe
proposalto list theAlabamasturgeon.

Response:Section4(b)(1)(A) of the
Act requirestheServiceto baseits
decisionon whetherto list aspecies
solelyon thebestscientificand
commercialdataavailableonthe
species’statusandprecludesthe
Servicefrom consideringeconomicor
otherimpactsthatmight resultfrom the
listing. Public commentsdirectedto
economicor other impactsare outside
thescopeof topicsthattheServicecan
considerin makingany final rule
determination.However,eventho~igh
economicimpactscannotbeconsidered
in thelisting process,theService
believesthattheimpactfrom a listing
actionon theregion’seconomywould
havebeenminimal (seetheresponsesto
Issues1, 6, 26, 30, 46, and47).

Issue28: In theproposedrule, the
Servicemaintainedthatchannel-
trainingdevicescouldbeusedto further
reducetheneedto conductextensive
maintenancedredgingoperationsin the
Mobile Riversystem.Somerespondents
disagreed,statingthat theCorpswas
using asmanychannel-trainingdevices
aswasnecessary.

Response:In theproposedrule, the
Servicecited studiesby theCorpsand
othersthat theuseof channel-training
devices(e.g. training dikes,jetties,sills,
andrevetments)in severalrivers in the
easternhalfof theUnitedStatesreduced

dredgingrequirementsby over50
percent.TheCorps’own datastatedthat
structuresin theAlabamaRiverwere
assumedto eliminateabout60 percent
of dredgingrequirementsat thespecific
locationwhere-suchstructureswere
designedandconstructedin the last
phaseof trainingworksonthe Alabama
River.The presentsystemonthe
AlabamaRiverconsistsof 67 channel
training worksat 16 locations.The
Corpshassubsequentlystatedthat.
basedon theMobileDistrict’s critena

- for theuseof trainingworks,these
stxucturesarealreadyusedto the
maximumextentpracticable.However.
theServiceunderstandsthat theCorps
will continueto evaluatetheir use,will
modify existingstmctui~esasnecessary,
andmayconstructadditionaltraining
deviceswhenjustified

AlthoughtheServicebelievesthat
training devicescouldreduceimpactsto
the Alabamasturgeonandencourages
theCorps to considertheir use in future
planning,the Servicedoesbelievethat
moretrainingdeviceswould notbe
requiredto avoid jeopardytothe
Alabamasturgeon,if everlistedin the
future.

issue29: Severalrespondents
expressedconcernas to why non-
Servicebiologistswerepermittedonly
15 minutesto examinethedead
AlabamasturgeoncapturedinDecember
1993andwhytheServicedecidedthat
live tissuesamplescouldnotthenbe
takenfrom the fish.

Response:The Serviceconcedesthat
the15 minutesgrantedtobiologists
associatedwith the Coalition to examine
aspecimenof a rare,poorlyknown
sturgeonon or aboutJanuary7, 1994.
mayhave beenan insufficient amount
of time in which to makea detailed
identification.However,a shorttimefor
examinationwasconsideredbestin
orderto preventsignificantthawing of
the frozenspecimenandthusprevent
further deterioration.Additionally, the
15-minutetime intervalwas mutually
agreeduponby biologistswith both the
CoalitionandtheServicebut was
negotiable,assubsequentlyclarified in
aletter from theServiceto theCoalition
datedJanuary19, 1994. This letter
stated,in part, “~ * * additionaltime
couldhavebeenarranged[to examine
thesturgeon]hadtherebeenarequest
for such.” No official requestwasmade
to theServiceorhatcherystaff for
additionaltime to examinethe fish prior
to or duringtheCoalition’s visit to the
Stateof Alabama’sMarion Fish
Hatchery.No Servicerepresentativewas
presentfor this examination,but a
representativefrom theCorpswasin
attendanceto view thesturgeon.
Hatcherypersonnelwereinformedof
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theagreementh~tweentheGoa1ji~on
a~idtheServiceandthusallowedthe
Coalitionrepreseiitalivesonly the
previous!yagreed-upon15 minutesin
whichto~y thespecimen.

TheCoalitionsenta}~ttertothe
ServiceonDecember7~1993,~requesting
freshbloodandmuscletissueLamples
from the liV~sturgeotthathadbeen
captureda few daysearher.In ~ letter
dated December17.1993, theService
statedthat it did nottakemuscleand
bloodsamplesfrom the sturgeon
becauseof the intrusivenatureof the
samplingandthepotentialto traumatize
or causethedeathof thefish. However,
fin clips weremadeand frozenfor
futurestudy.WhentheCo~1ition
receivedword that thesturgeonhad
beenfounddeadon Decembei31, 1993,
they arrangedan examinationof the
fish. A Januaxy6, 1994k letter from the
Coalition and ~ January1Z~1994.letter
from the Carpsformally requestedthat
theServiceprovidetissuesainp~esfrom
thenow-frozensturgeonand
subsamplesof thefin clips obtained
prior to its death.

However.Servicebiologistsdecided
thatno intrusivetissuesamplesshould
betakenfrom thesturgeonprior to the
necropsythatwasto be conductedat
the Nationa’ BiotogicalSurveys
laboratoryin Leetown.WestVirginia. It
wasstatedin Servicelettersdated
January18, 1994,to theCorpsand
January19, 1994,to theCoalition that
samplesof tissueremovedfrom thefish
might jeopardizeany chancefor a
determinationof its causeof deathbut
thata muscletissuesamplewould be
providedto Coalitionbiologistsafterthe
11 ecropsywascomp’eted.immediately
aftertheexaminationof the fish by
biologists representing theCoalition,the
carcasswasshipped to the West
Virginia laboratory.Followingthe
necropsv,muscletissuesampleswere
sentto Coalitionbiologists andto the
Corps.

Issue30:Somerespondentsexpressed
Loncernregardingthepotentialeffects
the listing of theAlabamasturgeon
would haveon coalbedmethane-
associatedindustries.

Response:Theextractionof coalbed
methanecannecessitatethe releaseof
producedwaterinto theenvironment,
andthis dischargewasmentionedasa
potentialthreatto theAlabamasturgeon
in the proposed rule. The Corps
~utharizes produced-waterdischarge
structurespursuantto section10 of the
RHA (33 U.S.C.403) if theoutfafl
structureis placedinto nav~gabIewaters
of theUnited States.TheCorpstypically
authorizesthesestructureswith aLetter
Of Permission.Lettersof Permissionar~
~ typeof permit issuedthroughan

ább~eviatedpo sing~ptocedurethat
~ndudescoordinationwith Federal
(incluthngtheSeivice)andState fi&h
andwildlife agencies,asrequixedby the
F~s1iandWUdlife Coordinatio~xA~
fFWCAL and a public interest
eva1uatiou~butwflhoutpubIisbio~an
iadiv~duaIpublicnotice.Lettersof -

Permission~y be-used~athosecases
subjectto sectionlOof theRRAwhen;
in the~opinionof theDistnetEug~neer,
theproposedworkwou!dbe 2niaor,
would not1i~vesigni&antindividual or
cumulativeimpactso~envizonniental
values,,andshouldencounterno
appreciableopposition.Additionally,
-prior to discharge.theapplicantmust
receive a permit from theState of
Alabamaunder NationalPollution and
DischargeEliminationSyslemINPDES)
guidelines.As theLastknownoccupied
habitatof theAlabamasturgeonexisted
far downstreamof thesepermit
activities,theServicedoe8notbelieve
thatanymodificationto existing
dischargestnActureauthorization
proceduresisneededto prolect the
AlabamastuI$eon.

Thepotentialcoalbedniethanewells
arefar upstreamof knownAlabama
sturgeonhabitatandany dischargemust
meetStatewatezqualitystandards(the
Servicehasstatedthat thewaler quality
standardswill nothaveto bemodified
in orderto protecttheAlabama
sturgeon).Therefore, theServicedoes
notanticipateanydirector indirect
impactsto theAlabamasturgeonfrom
properly permittedproduced-water
discharges.

Issue31:Onerespondentstatedthat
he hadseensturgeonswimthrough
locksandthatthe recentlycaught
Alabamasturgeonmight actuallybea
shovelnosesturgeonthat had passed
down the Tl’W from theTennessee
River system.

Response:Basedupon morphological
charactersthat can be usedto
differentiate the two sturgeon
populations Iseethe~Background”
sectionof this notice), various
ichthyologistsverified thatthesturgeon
caughtin theAlabamaRiverin
December1993 wasanAlabama
sturgeon.In addition, it is truethat the
openingof theTTW potentially
facilitatesthemovementof certain
fishesbetweentheTennesseeand
TornbigbeeRivers.However,passageof
a shove~nosesturgeonfrom the
TennesseeRiversystemthroughthe
TTW, downtheentirelength of the
TombigbeeRiver, andup thelowermost
portion of theAlabamaRiverto where
thespecimenwascapturedwould
requireswimmingdownstream through
a total of 12 locks.Theshovelnose
sturgeonis thoughtto migratelimited

4istances$seethe ~Backgiound” section
ofthisnoticej.butthelikelihoodof an
izidividual ~stuig~o~itx~versinga
dh~tsn~ceof over645 ki1emete~s(kmj
1400miles~mi))andgettingcat~htin a

• gui net in theAlabamaRiverisremote.
Furthenuore,populationsof the
sLwve1~iosesturgeonin thesower
Toe~ive~are thoughttobelaw,
basedon reports froui commercial
&herxuexi (JohnCondor.Tei~nessee
Wildlife Resouxces Agency. pe~soaa~
communication,1994J.

Issue32:Onerespondentquotedfrom
a newspaperarticle thatstaledtheAct’s
scatter-shotaUempt to pteser~e
everythingmadelittle sense and that
unlessthelaw waschanged, biologists
eventually would identify enoughr*re
species foi Federalprotectionto niake
everywhereoff limits to hwiians.
Anotherrespondentnotedthatnature
itself hasdestroyedthevastmajority of
life formsandthat extinction is an
inevitablefactof evolution.

Response:TheAct specificallystates
thatthe Serviceis to list thosespecies
thatarein dangerof extinction
throughoutasignificantportion of their
rangeandthatonly thebestbio1og~ca!
informationavailablecanbeusedin
thesedeterminations(see theresponses
to Issues2 and27). At thepresenttime,
over900nativespecieshavebeau listed
andtensof thousandsofconsultaUons
(informalor format)havebeenmade
with only a smallperventageci~eatin~
si~niflcantproblemsfor theprojector
local economy.While it istruethat
catastrophiceventsovergeo1og~ca1time
haveresultedin theextinctioziof
millions of speciessincelife evolvedon
our planet, the rate of extinctionsin the
pastcoupleof centurieshasaccelerated
dramaticallyasa direct resultof hi~iman
activities.

Issue33: Onerespondentnotedthat
the listing of theAlabamasturgeon
would impactindividualsconducting
privateactivitiesby forcingthem to pay
for implementingcostlyhabitat
conservationplans(HCPs).

Response:TheServiceassumesthat
theseactivitiesareland-useactivilies
thathavenoFederalpermitrequirement
or fundingsource.Section9 of theAct
lists prohibited activitieswith respectto
endangeredspecies.including“take”
(e.g., kill, wound,harm).Section iO(~t)
of theAct providesthatprivate
individuals whoseactivities would
incidentallytakeaspeciesmayobtain
an “incidental takepermit” provided
theyprepareandareableto implement
a habitat conservationplan (HCP) that
meetstherequirementsof section
lO(a)(2)(B). However,thereis no ueedto
prepareandimplementanHCPunless
it is establishedt}rnt anindividual’s
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activity would incidentallyresult in the
takeof alistedspecies.

Issue34: Somerespondentsnotedthat
somesturgeonspeciesactuallymight
benefit from deep-waterhabitatscreated
by variousdredgingactivities.

Response:Othersturgeonshavebeen
documentedfrom deepdredgeholesof
rivers. However,dredgingshouldnot be
construedasan activity that is totally
compatible with the well-being of the
sturgeons(seethe responsesto Issues 1
and8). Certain dredging activities may
compromiseforagingandspawning
habitat for asturgeonby removing
relatively stablesubstrateand
destabilizingad)acenthabitat.Dredging,
therefore,shouldnot necessarilybe
viewedasameansof creatingdeep-
waterhabitatswith stablesubstratesfor
anysturgeon.

Issue35: Severalrespondentsstated
thatcommercialfishing shouldbe
implicatedin theoveralldeclineof the
Alabamasturgeon.Anotherrespondent
speculatedthatoverexploitationof the
paddlefish(Polyodonspathu/a) for its
eggsin the1980smay have resulted in
an increasedincidentalcatchof the
Alabamasturgeon.This may have
contributedto the sturgeon’sdecline.

Response:Thereis anhistoric account
of commercialharvestfor sturgeonsin
theMobile Riversystemat theturn of
thecentury(U.S.Commissionof Fish
andFisheries1898)thatstatedthat
18,000kg (39,500Ib) of Alabama
sturgeonwereharvested.However.
without historic population
information, theServicecannot
concludethat theAlabamasturgeonwas
overharvestedduring thatperiod.
Furthermore,theServicehasno
evidence,otherthanaiiecdotalreports.
that incidentalcatchesof theAlabama
sturgeonoccurredduringthepaddlefish
fishery in the1980sandcontributedto
thesturgeon’sdecline(seeFactorB in
the “Summaryof FactorsAffecting the
Species”sectionof this notice).The
Servicebelievesthatmassivealteration
of the river’s aquaticecosystemhas
playedthemostsignificantrole in the
Alabamasturgeon’sdecline(seeFactor
A in the “Summaryof FactorsAffecting
the Species”sectionofthis noticeand
the responseto Issue 36). However, the
Act does not requirethatthespecific
causativeagentsbe known or evenbe
well understood for aspeciesto qualify
for Federalprotection.

Issue36:Severalrespondentsstated
thattheServiceoveremphasizedthe
impactthatrecentimpoundmentsmay
havehadon thedeclineof theAlabama
sturgeon.

Response:The Serviceacknowledges
thatthespecificcausesof theAlabama
sturgeon’scurrentstatusarepoorly

understood.However, theService
believesthat it is reasonableto conclude
that the impoundmentsconstructedon
theAlabamaRiver in thelate 1960sand
early1970slikely playeda significant
rolein thedeclineof theAlabama
sturgeon(seeFactorA in the “Summary
of Factors.AffectingtheSpecies”section
of this notice).Additionally, evenif
reservoirswerenot a factor,theAct
doesnot requirethat theServiceknow
all thespecificcausesof aspecies’
declinebeforethe Servicecandecideto
list thespecies.TheAct requiresonly
that theServiceuse thebestavailable
informationon thespecies’statusto
supporttheconclusionto list any
speciesthat is in dangerof extinction
(seetheresponseto Issue2). With
respectto theAlabamasturgeon.as
discussedunderFactorA in the
“Summaryof FactorsAffecting the
Species”sectionof this notice,thebest
availableinformationdemonstratesthat
it hassufferedadramaticdeclinein
both populationsizeandrangeoverthe
past100 years,evenif therearesome
uncertaintiesasto thecause(s)of this
decline.

Issue37:Severalrespondentsstated
that theServiceshould not use
anecdotalinformation in this
rulemakingprocess.

Response:TheServicehasincluded
someanecdotalinformation in this
notice. However, thedecisionwhether
to list this specieswasnotbeenbased
on anecdotalinformation (seethe
‘Summaryof FactorsAffecting the

Species”sectionof this notice).
Issue38: Onerespondentcontradicted

statementsmadeby theServicein the
proposedrulethattheshovelnose
sturgeonhadchangedits diet,allegedly
becauseof theeffectsof channelization
activities.

Response:TheServiceconcedesthat
the referencein theproposedruleto a
shift in theshovelnosesturgeon’sdiet,
attributedto channelizationactivities.
waserroneous.Any assertionthat
changesin theshovelnosesturgeon’s
food habitsresultedfrom channelization
activities hasbeen deleted from this
noticeandwasnot consideredwhen
makingthedecisionto withdraw the
proposal. -

Issue39:Severalrespondents
expressedconcernoverdifferences
betweenhow theServiceaddressed
certain issuesin theJune15, 1993,
proposedruleandhow theService
addressedtheseissuesin subsequent
oralpresentationsarid official
documents,especiallythe June 21,
1994, noticeof a 6-month extensionof
thedeadlineandreopeningof the
commentperiod.

Response:TheServicehasreceived
numerouscommentsandhashad
discussionswith otherFederalagenci’s
(includingtheCorps)regardingthe
Alabama sturgeon’sbiology and
taxonomicstatusandhowlisting the
speciescould impactandbe impacted
by Federalactivities.When clarifying
informationwasprovidedby all these
contacts,the Serviceconsideredit and
hasaltered,as it should, its position on
somefactorsaddressedin theproposed
rule (seetheresponseto Issue10 for a
further discussionof this issue).These
modificationsof Servicepositionswer’
partially reflectedin theJune21.1994,
noticeof a 6-monthextensionof the
deadline.However~afull discussionof
theService’spositionon theseissues,as
influencei~and modifiedby public
comments,is containedin this notice.

Issue40: A few respondentsstated
thattheJune21, 1994. noticeofa 6-
monthextensionof thedeadlinedid not
makeit clearto them whattypeof
commentstheServicewasseeking.

Res~onseTheServicestatedin the
June21, 1994, noticeof a6-month
extensionof thedeadlinethat the
Servicewasprimarily seeking
additionalinformation on the
populationstatusof theAlabama
sturgeon.However, in thedevelopment
of this notice, theServicehas
consideredall thecommentsreceived
throughOctober17, 1994, theendof
last opencommentperiod.

Issue41 In theJune15, 1993,
proposedrule, theServicereferredto
thesturgeonthat wasbeingproposedfor
endangeredspeciesstatusasthe
‘Alabama sturgeon.’However, in the
June21, 1994, noticeof a6-month
extensionof thedeadline,theService
referredto this samesturgeonasthe
“Mobile Riversystempopulationof the
Alabamasturgeon.”Severalrespondents
statedthatthis changecreated
confusionas to whethertheServicewas
proposingaspeciesor apopulationof
aspeciesfor Federalp,rotection,

Response:Thereferenceto the
Alabamasturgeonasthe “Mobile River
systempopulationof theAlabama
sturgeon”in theJune21, 1994,notice
wasan error,andtheServiceregretsany
confusionthatmayhavebeengenerated
by this statement.TheAlabama
sturgeonwasproposedasadistinct
taxonomicspeciesfor endangered
speciesstatusin theJune15, 1993,
proposedrule, andtheAlabama
sturgeonwasrecognizedasafull
speciesin theJune21, 1994,notice(see
59 FR 31972,çol. 3, linea4—lfl, aswell
asin this notice(seethe “Background”
sectionof this noticeandtheresponse
to Issues21 and22),
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Iss~ue42: Severalrepr~eutativesof
in(tustIj~locatedalongtheAlabama
Rivercommentedthat theyhad,through
their NPDESpermitactivities,collected
large numbersof fish from theAlabama
River, but they had never s~ua
sturgeon..

Response:ConsideringtheTarityof
the Alabama sturgeon amd the difficu1~y
of collectingthe speciesasshownby the
effort expendedby theServiceand the
Stateof Alabamaoverthepastseveral
~ears that resultedin thecaptureof only
oneAlabamasturgeon,theServiceis
not surprisedthat fish collections
associakedwith NPDESactivitiesfailed
o encounterthis species(s~the

“Backgroul2d”sectionof this noticel.
Issue43: Severalrespondentsstated

that the Service should extend the
commentperiodbeyondtheOctober17,
1994.deadlinetQallew forpublic
commentsregardingthe Service’s
Alabamasturgeoncillection efforts.

Response:Thecommentperiodon the
Alabamasturgeonproposedrulewas
reopenedfrom September15,1994.
through October 17, 1994 (September
15, 1994; 59 FR 47294)to allow for
additionalscientificpeerreview
regardingtheAlabamasturgeon’s
continuedexistence.The closingdateof
thecãmmentperiodwassetat October
17, 1994.to providesufficienttime for
theServiceto reviewall available
information andcommentsandthen
draft this noticein orderto publish the
documentby theDecember15. 1994,
deadline.Thetime allowedfor the
developmentandreviewof the
docwnentis far1e~sthanis normally
provided,andthe Servicebelievedthat
thecoimnentperiodcouldnot have
beenextendedbeyondOctober17, 1994,
withoutcompromisingthe Service’s
ability to meettheDecember15~1994,
pubIic~ticndeadline.

Issue 44: A few respondentsraisedthe
issueof theviability of theremaining
Alabamasturgeonpopulation,andone
individual comni~ntedthattheService
shouldnot list theAlabamasxuxgeon
becausethereareuot enoughof them
left in theriverto mamtainaviable
populatiQn.

Response:TheAlabamasturgeon
populationwassignificantly reducedin
numbers,andthereis notenough
informationpresentlyavailahieto
(:nncludethat thespe~esstill exists.

Issue45:Onerespondentstatedthat
the ServicebadusedWilliams and
C!emrner(1991)asthe taxonomic
authorityfor theAlabaniasturgeonin
theproposedrulebutu~dMaydenaiid
Kuha~da(in press) as thetaxonoin~c
authorityin the ucticeofa6-month
cxterisionof thedeadline.

Response:TheServn~did not intend
to imply that thestudy by Maydenand
Kuhajda(in press),whichhadnotbeen
acceptedfor publlcatkmat that time,
wasthe ~ax~rnomicauthority ~r the
Alabamasturgeonwhenthenoticeof a
&-month extenswnwaspuhlished.As
relexencedin 1ss~e21 and22.aswell
as in the “Background” section of this
notice.Williams aiid Cleminer(1991)
havethe ~n1ypeer-reviewedscientific
publication regardingthe taxonomic
statusof theA1ab~inasftugeon.
Therefore, theServicecontinuesto
considerWilliams audClemmer(1991)
to bethetaxonomicauthorityfo~~the
Alabamasturgeon.However,Mayden
andKuhajda (in press)hasrecentlybeen
acceptedfor publicationin a peer-
reviewedscientificjournaL Upon
publicationof thestudy by Maydenand
Kuhajda (in press),two peei~-reviewed
scientificpublicationswill supportthe
Service’scontentionthat theAlabama
sturgeonis adistinct taxonomicspecies.

Issue46:Concernwasexpressedthat
listing theAlabamasturgeonwould
significantly impactcommercialbarge
traffic if theCorpscould not remove
rockshelvesfrom thenavigation
channel, -

Response:TheAlabamaand
TombigbeeRiversnaturallymove
laterally,andto someextent,vertically
This naturalrwer channel mavement
exposesrockshelvesat theouterbends
of the river. In ordea~to provide for a
reliableandsafenavigaticrn channel,
these rock shelvesmust sometimesbe
removed,andsimilar channelalignment
improvementsof coveredconsolidated
materialaresometimesnecessaryonthe
inside bends.Although theremovalof
theseobstructionsto navigationare
usually infrequentandrestrictedto
isolatedareas, this activity may
adverselyaffect theAlabamasturgeon.

The Corps andtheServicehave
informally discussedthepatt~ntial
impactsto theAlabamasturgeonof
removrngtheserockshelves,andboth
agenciesagreethat,if theAlabama
Sturgeon wereeverlisted,section7
coz~su1tationwould berequiredprior to
thecommencementof anyrock the}f
removalprotectwithin or adjaceiit to
potentialAlabamasturgeo~1habitat.
However,sincebothagenciesagreethat
rockshelfremovalprojectsaregenerally
not emergencyprojects,therewill bea
significantperiodof time prior to the
next dredgingseasonfor bothagencies
to considerthe timing andhabitat
improvementsthat may bepossibleby
thedesignandconstructionof the
remainingshelfafterexcavationandb
theselectiveplacementof theexcavated
material,Thus,the Servicedoesnot
anticipatethat anyconsultationswould

result ma ~opardy situationor rvsuh in
delaysin thesen]ainteDancedredging
activitie5should the species ever be
1i~ed.

Issue47: Severalrespondents
expressedconcernthat listing the
Alabamasturgeoncouldsignificantly
impact maintenancediedging for non-
Federalactivities.

Respanse~.The Corpsauthorizes
maintenance~dredgingfor non-Federal
navigationprotects.Although these
protectsareusuallyanamuchsmaller
scalethantheCorps’annual
maintenancedredging activities,they
involve the removalo~funcxnsolidated
aggregatefrom navigablewatersof the
United Statesandincludethedischarge
of somematerialbackinto the
waterways.Thus.maintenancedredging
by non-Federalentities comesunderthe
Corps’authoritypursua~itto section10
of the RHA (33U.S.C. 403)andsection
404of the CWA (33 U.&C. 13441.

Mdintenancedredgingby non-Feder~I
entitiesfor navigationremov~
unconsolidatedaggregate(e.g..sand,
mud, andsilt) that washesdownfrom
upstreamportionsof theriver~nd from
tributaries.Basedon limited
information on the Alabamasturgeon
andstudiesof the shovelnosesturgeon,
it appearsthat thesefish require
currentsoverrekthrelystables~tbstrates
for feedingandspawning(see
“Background”sectionof thisnolicej.
They aregenerallynot associatedwith
the unconsolidatedsubstratesthatsettle
in slowercurrentareas.Th~efoze,
removalanddisposalof unconsolidated
materialsis not perceivedasadirect
threatto thesturgeozlor to its Ieeding
or spawninghabitat.

Prior to the Corps’ issuanceof a
section 404permit for non-Federal
maintenancedredging,theapplicant
mustreceiveStatewaterquality
certificationfro~ntheStateof Alabama
pursuantto section401 of theCWA. As
theServicedoesnot believethat mere
restrictivewater quality standardswill
be neededto protecttheAlabama
sturgeonfrom this activity, the
likelihoodof anapplicantreceivinga
Statewaterquality certification will not
beaffectedby the listing of the Alabama
sturgeon.Additionally, asaddressed
aboveu~nderIssue1, temporary
increasesin turbidity associatedwith
maintenancedredgingactivitiesarenot
currentlybelievedto adverse)yeffect
theAlabamasturgeon;and,asdredge
materialfrom non-Federalmaintenance
dredgingprotectsistraditionally
disposedof at uplandsites,potential
impactsto the sturgeonarefurther
reduced.

Issz~e48:Comnientsfrom theCorps
andotherstxrncemedtheeffectof
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listing theAlabamaSturgeon would
haveupon otherCorpsregulatory
activities,suchas authorizingpipeline
crossings,piers,wharves,andsmall
boatchannels.Thesenon-Federal
activitiesareregulatedthroughthe
Corps regulatoryprogramand
e~a1uatedon acaseby casebasis.Thus,
concernhasbeenexpressedthat if the
i~1abamasturgeonwereeverlisted
pPrrnit applicantswould be burdened
by time delaysandby requirementsto
conductsturgeonsurveys.

Response:Although theseactivities
areon a muchsmallerscalethan most
otheractivities authorizedby theCorps,
theseactionsaremorenumerousand,
therefore,couldpresentagreater
numberof opportunitiesfor theService
~ considerimpactsto thesturgeon.The
S~rvicerecognizesthatsomeof thenon-
Federalactivities authorizedby the
Corps(e.g. bridgepierplacementand
pi~e1inecrossings)in tile AlabamaRiver
~vtem may havebeendelayedby a
requirementto conduct endangered
-;peciessurveystAlabamasturgeon,if
1i~ted,plus other listedspecies).
i!~wRver,it hasbeentheexperienceof
~heServicethatmost of thesenon-
Federalactivities do not requirea
surveyand,further, arenot delayed
k~causeof endangeredspeciesissues.

S~minaryof FactorsAffecting the
Species

Aftera thoroughreview and
~onsideraUonof all available
i:~formation,theServicehasdetermined
rh2t thereis insufficient evidence

3ii~b1eto justi~’listing theAlabama
-~rgeon.Proceduresfound at section
4(a~i)of theAct (16 U.S.C. 1531etseq.)
~d regulations(50CFR part424)
promulgatedto implementthelisting
provisionsof theAct werefollowed. A
speciesmaybedeterminedto be an
endangeredor threatenedspeciesdueto
oneor more of the five factorsdescribed
in sectioii 4(a)(1). Thesefactorsand
their applicationto theAlabama
sturgeon(Scaphirhynchussuttkusi)are
zis follows:

-1 ThePresentor ThrAatened
ikstruction, Modification, or
Curtailmentof its Habitat or Range

TheAlabamasturgeonhas
experienceda high~vsignificantdecline
in the last100 years.An 1898 reportto
Congresson commercialfish harvests
from theinterior watersof theUnited
States(U.S. Commissionof Fishand
Fisheries1898)estimatedacommercial
:~1ahamasturgeonharvestof 18,000kg
(:~Y,5oOib) from theAlabamaRivernear
theturn of thecentury. In the1930san
AlabamaGameandFish Newsarticle
(Anonymous1930)statedthat thefish

was“not uncommon.”However,by the
1980sandinto theearly1990sthe
Alabamasturgeonhadbecomea rare
componentof theMobile River
ecosystem.BurkeandRamsey(1985)
conductedawide-rangingsurveyfor the
fish in themid-19~Osand foundonly
fIve individuals; theADCNR searched
theriver for theAlabamasturgeonin
1990,1991, and1992, utilizing a variety
of samplinggear,andwasunableto
captureanyspecimens(Tuckerand
Johnson1991,1992); andtheADCNR
andtheServicecapturedonly one
Alabamasturgeonafterextensive
searchesin 1993. Thereis little question
thatapopulationthatcouldyield
18,000kg (39,500ib) of fish at aboutI
kilogram(2 ib) eachin the late 1890s,
only five fish in theearlyl9aOs,and
only onefish in theearly1990shas
experienceda highly significantdecline.

Thedistribution or rang.of the
Alabamasturgeonhasalsobeen
significantly reduced.Basedon areview
of historic recordsby BurkeandRamsey
(1985), theAlabamasturgeon’srange
onceincluded1,635 km (1,022mi) of
theMobile Riversystem(BlackWarrior,
Tombigbee,Alabama.Coosa,
Tallapoosa,Mobile, Tensas,andCahaba
Rivers)in AlabamaandMississippi.
During theearlyto mid-1980s,when
BurkeandRamsey(1985)conducted
their Alabamasturgeonstatussurvey,
theyestimatedthattheAlabama
sturgeonhadbeenextirpatedfrom over
half(57 percent;938km [586 mi]) of its
rangeandthatonly 15 percent(243km
[152 mu) of its formerhabitathadthe
potential to supporta goodAlabama
sturgeonpopulation.They felt that
another19 percent(310km 194mi]) of
thefish’s remainingpotentialhabitat
wasmarginal.Theywereunableto
judgethestatusof another9 percent
(144km fgU mU) of thehistoric habitat.
SinceBurkeandRamsey(1985), there
hasbeenonly oneconfirmedAlabama
sturgeoncaptured.That individual was
capturedaftersearchesby theADCNR
in 1990, 1991.and1992. utilizing a
variety of samplinggear(Tuckerand
Johnson1991. 1992), andfurther
searchesby theADCNR andtheService
in 1993. It is possiblethattheAlabama
sturgeonmaynow exist in only a short
reachof thefree-flowing AlabamaRiver
belowtheClaiborneLock andDarn,
wherethis lastspecimenwascaptured.

From ahistoric perspective,it is
likely thatnot onebut manyfactors
haveworkedin concertto pushthe
Alabamasturgeonto thebrink of
extinction.Land clearingfor
silviculture.agriculture,urbanand
industrial development,andgravel-
mining operationshaveincreasedsilt
loadsto theriverandalteredits water

quality. Impoundmentsconstructedfor
navigation,recreation,power
production,andflood controlhave
reducedtheamountof riverinehabitat,
blockedspawningmigrations,and
changedtheriver’s flow patterns.
Uncontrolleddischargesof polluted
waste onceoccurredin theriver. An
earlycommercialfishery, asreportedby
the U.S. Commissionof Fish and
Fisheries(1898),may haveplayeda role
in the fish’s initial decline.The
physical,chemical,andbiological
characteristicsof theMobile River
systemhavebeenaltered,andthe
Alabamasturgeon,whichevolvedlor.~
beforethesechangesoccurred,has
suffered.

Thelarge-riverportionsof theMobile
Riversystemarecontrolledby aseries
ofdamsthat havechangedthis once
free-flowingriver systeminto aseriesof
artificial impoundments.Whenrivers
aredammed,thephysicalandchemical
environmentof the impoundedwaters
changes,andtheseenvironmental
alterationscausechangesin theriver’s
biologicalcommunities.Somespecies
respondfavorablyto this altered
environmentandincreasein numbers
aridrange.Otherspeciesthatrely on
free-flowing large-riverhabitatfor their
survival arereducedin numbersor are
eliminated.

As the Alabama sturgeon evolvedand
adapted to survive in a large, free-
flowing river ecosystem,the
constructionof reservoirslikely played
a significantrole in its decline.The
specificmechanismsby which
reservoirsin theMobile Riversystem
mayhaveaffectedtheAlabamasturgeon
arenot fully understood, and there is
little specific life history information on
theAlabamasturgeonfrom which to
drawconclusions.However,stud~sof
closely relatedsturgeonsprovidesome
insight into how theMobile River
system’sreservoirsmay haveimpacted
this fish.

The Alabamasturgeon,like the
shovelnosesturgeon,probablymigrates
upstreamto spawn(Becker1983).The
damsin theMobile Riversystemlikely
eitherblock their migrationor at least
impedeit. Theshovelnosesturgeon
apparentlyforagesandspawnson
relativelystablesubstrates(Trautinan
1981,HurleyandNickum 1984, Curtis
1990). As theimpoundedriver reaches
abovethedamsaccumulatesilt, any
stablesubstrateusedfor spawning
could,overaperiod of time, become
unavailableto the fish. Asianscientists
in studiesof sturgeons(genera
AcipenserandHuso) (Khoroshko1972.
Zakharyan1972, Veshchev1982.
VeshchevandNovikova 1983)have
rnportedthatreservoirsalterflows and
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temperatureregimesandthat these
factorsadverselyaffectAsian sturgeons
by decreasingtheirgrowth rates,
decreasingspawningactivity, altering
gonad development,increasingegg
predation, reducing eggsurvival,and
increasingjuvenilemortality. Although
the Asian studiescited aboverefer to
anadromoussturgeons,someof these
samefactorsmay beaffectingthe
Alabamasturgeon.
B. Overutilizationfor Commercial,
Recreational,Scientific,or Educational
Purposes

As discussedunderFactorA andin
the “Background”sectionof this notice,
theAlabamasturgeonwascommercially
harvestedaroundtheturn of the
century.Also, thereareanecdotal
reportsof incidentalcatchesof the
Alabamasturgeonaspart of a
paddlefishfisheryin the 1980s (see the
responseto Issue35 in the “Summary
of CommentsandRecommendations”
sectionofthis notice). However, -

without anyotherpopulation
information, theServicecannotquantify
what impactoverfishingmay havehad
on theAlabamasturgeon.The Service
believesthatamassivealterationof the
river’s aquaticecosystemhasplayedthe
mostsignificantrole in the Alabama
sturgeon’sdeclineandthat commercial
harvestis not currentlya threatto the
species.AlabamaStatelaw requiresthe
immediatereleaseof anyincidentally
caughtsturgeons.Asaresult,this
sturgeonis currently neither
commerciallynorrecreationally
valuableandis not pursuedby humans.
Basedon limited numbers,if any, and
thedifficulty of capture,overutilization
of Alabamasturgeonis unlikely.

C. Diseaseor Predation
Thereareno known threatsfrom

diseaseor naturalpredators.To the
extentthatdiseaseor predationoccurs,
it becomesamoreimportant
considerationas thetotal population
decreasesin number.

D. TheInadequacyof Existing
RegulatoryMechanisms

Existing AlabamaStatelaw precludes
thepossessionof, andrequiresthe
releaseof, all sturgeonscaughtwith any
gear,whetherdeador alive (Burke and
Ramsey1985; FredHarders,ADCNR,
personalcommunication,1991).
Although theneedsof theAlabama
sturgeon,if everit becomesprotected
undertheAct, couldbe considered
whenFederalactivitiesareauthorized
orpermitted,thereis currentlyno
requirementwithin thescopeof other
environmentallawsto specifically
considertheAlabamasturgeonor

ensurethata project will not jeopardize
its continuedexistence.

E. OtherNatural or ManmadeFactors
AffectingIts ContinuedExistence

In additionto impactsdiscussed
underFactorA, theAlabamasturgeon’s
reproductivecapability haslikely been
adverselyimpactedby low numbersof
matureindividuals. As theAlabama
sturgeon’srangeand population were
severelyreduced, populations became
morescatteredandisolated.This
isolationhasprobablyreducedlevels of
successfulreproductionandalso
reducedgeneflow amongpopulations.
As geneticdiversity is reduced,the
sturgeon’sability to adaptto adversity
haslikely beenreduced.Reductionin
reproductivesuccesswill exacerbatethe
problemsimpactingthis fish and,if not
reversed,mayultimately leadto its
extinction.

Thecreationof theTTW hascreated
thepotential for thepreviously
allopatric(geographicallyisolated)
shovelnosesturgeonto passbetweenthe
TennesseeRiver (MississippiRiver
system)andtheMobile Riversystem
(seethe responseto Issue31 in the
“Summaryof Commentsand
Recommendations”sectionof this
notice)andinterbreedwith theAlabama
sturgeon.However,giventhesmallsize
of thepopulationsof both fishesin
theseartificially connectedriver
systemsandtheadversitythat
dispersingthroughnumerouslocksand
damsandswimminghundredsof
kilometerscreates,theprobability of
geneticmixing betweenthe shovelnose
sturgeonandtheAlabamasturgeonis
presentlyverylow.

The Servicehascarefully assessedthe
statusof theAlabamasturgeon,aswell
as,thebestscientificandcommercial
informationavailableregardingthepast,
present,andfuture threatsfacedby the
speciesin makingthis decision.Based
on this evaluation,theServicehas
decidedthat insufficient information is
availableto justify listing theAlabama
sturgeon(S. suttkusi)at this time. This
decisionis basedprimarily on thelack
of evidencethatthesturgeonstill exists.
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ProposedRule Withdrawal

TheServicewithdrawsthe proposed
ruleof June3. 1993, (58FR 33148)to
list theAlabamasturgeonas an
endangeredspeciesanddesignateit.’.
critical habitat. If sufficient new
information becomesavailableti
demonstratethepresentexistenceof the
Alabamasturgeon,theServicemay take
action to determinethespeciesto be
endangeredin accordancewith 50 CFR
part424. Forthepresent.the Service
placesthis speciesin Category2 of its
list of candidatespecies:category2 is
for thosespeciesfor whichsufficient
information is not availableto
determinewhetherto proceedwith ~
proposedrule t~list or to considerth
speciesno 1ong~ran activecandidate
(e.g..extinct)

Authority

The authurit~fur this actionis the
EndangeredSpeciesAct, of 1973, as
amended(16 U.S.C. 1531—1544).

Dated:Decenil,~rI ~, 1994

Mollie H. Beattie,
Director, Fish and Wildlife S~rviue
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